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BRIEF OF APPELLANT DAVID D. BENNETT 
1. PREAMBLE 
Plaintiff/appellant David D. Bennett, by and though counsel Daniel G. Moquin, 
submits this Brief of the Appellant to the Supreme Court of the State of Utah pursuant to 
the requirements of UTAH RULES OF APPELLATE PROCEDURE, Rules 21, 22, 24, 26, 27, 
40, and Form 8 (Checklist for Briefs - Rules 24, 26 and 27). 
On March 27, 2001, a Notice of Appeal was filed challenging a final judgment of 
Honorable Tyrone E. Medley of the Third Judicial District Court, Salt Lake County, State 
of Utah, entered February 28, 2001. See Addendum, Attachment "1", Notice of Appeal 
filed March 27, 2001; and Attachment "2", Order Denying Outstanding Motions, 
entered February 28, 2001. 
That judgment was final as to all defendants: the Law Firm of Jones, Waldo, 
Holbrook & McDonough; Christopher L. Burton; Sidney G. Baucom; James S. Lowrie 
(collectively referred to as "Jones Waldo");! as well as the Law Firm of Post, Kirby, 
Noonan & Sweat, L.L.C., and Michael L. Kirby, A.P.C., and Individually collectively 
1 The February 28, 2001 final judgment incorporates a February 11, 2000 Minute 
Entry (R. 1882 - 1883) previous decision in favor of Jones Waldo. As well, both an 
October 6, 2000 Order of Dismissal with Prejudice as to Defendants Jones, Waldo, 
Holbrook & McDonough, Christopher L. Burton, Sidney G. Baucom and James S. Lowrie 
(R. 1969-1971) and an October 26, 2000 Notice of Entry of Judgment (R. 1986 - 1990) 
are subsumed therein. 
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referred to as "Post Kirby").2 See Rule 54, UTAH RULES OF CIVIL PROCEDURE 
(U.R. Civ. P.). 
2. STATEMENT OF JURISDICTION 
The Utah Supreme Court has jurisdiction to hear this appeal as of right pursuant to 
Rule 3, U.R.Civ.P., and under UTAH CODE ANNOTATED, Section 78-2-2(3)0), (1953 as 
amended). This appeal essentially concerns the actions of lawyers and their duties to a 
client. 
Under, Article VIII, Section 4, of the UTAH CONSTITUTION, it is the Supreme 
Court that ultimately governs the practice of law and shoulders decisions involving 
attorneys and their clients as well as lawyer discipline. Client plaintiff/appellant David 
Bennett seeks review of his issues on appeal to this Court. 
3. STATEMENT OF ISSUES AND STANDARD OF REVIEW 
Issues I through V presented on appeal pertain to defendant / appellees Jones 
Waldo, and Issue VI involves Post Kirby. Each issue number corresponds to the same 
numbered point presented in Section 10 of the Argument detailed below. 
2 In addition, the February 28,2001 final decision incorporates both February 11 and 
28, 2000 Minute Entries (R. 1884 - 1885 and R 1896 - 1897, respectively) and a 
February 16, 2000 filing (R. 1886 - 1893) deemed a Rule 59 motion under the UTAH 
RULES OF CIVIL PROCEDURE by this High Court. R. 1991; 1992 - 1993; 2003 - 2010; 
2052-2102. 
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ISSUE I 
Did the trial court err by granting an inclusive motion to dismiss 
all of plaintiff/appellant David Bennett's claims against 
defendant/appellees Jones Waldo under Rule 12(b)(6), 
U.RCiv.P.? 
The standard of appellate review for this issue on appeal is correctness, without 
deference to the lower court. Educ. Mut. v. Allied Prop. & Cas. Ins., 890 P.2d 1029, 
1030 (Utah 1995): 
Because we consider only the legal sufficiency of the complaint, we grant 
the trial court's ruling no deference and review it for correctness. 
This issue was raised in the trial court. R. 1263-1381; 1688-1754; 1758-1785 and 
2147. 
ISSUE II 
Whether the trial court erred in dismissing plaintiff/appellant 
David Bennett's claims on an apparent ground of res judicata or 
collateral estoppel against defendant/appellees Jones Waldo 
without an evidentiary hearing thereon and without entering 
findings of fact and conclusions of law in its judgment? 
In searching for a standard of review, this Utah Supreme Court in Retherford v. 
AT&T Communications of the Mt. States, Inc., 844 P.2d 949 (Utah 1992) instructed that: 
Such a blanket statement [by the trial court in granting a motion to dismiss] 
provides us with no guidance as to the trial court's reasoning. It therefore 
does not comply with Rule 52(a), of the UTAH RULES OF CIVIL 
PROCEDURE, which requires trial judges to issue brief written statements of 
the grounds for granting summary judgment [and an one ground is the basis 
for a dismissal and Rule 12(b), U.R.Civ.P, motions to dismiss] when 
multiple grounds are presented. See U.R.Civ.P. 52(a) 
In the Allen v. Prudential Property & Casualty, Ins. Co. case, this High Court further stated: 
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The court shall, however, issue a brief written statement of the ground for its 
decision on all motions granted under Rules 12(b) ... when the motion is based 
on more than one ground. 
Allen v. Prudential Property & Casualty, Ins. Co., 839 P.2d 798, 800. 
This issue was raised in the trial court. R. 1263-1381; 1688-1754; 1758-1785 and 
2147. 
ISSUE III 
Did the trial court err in dismissing plaintiff/appellant David 
Bennett's claims against defendant/appellees Jones Waldo when 
he had "opted out" of an underlying Bennett v. Gen-Probe action 
pursuant to FEDERAL RULES OF CIVIL PROCEDURE, Rule 23, and 
was expressly not bound by any class action order or judgment 
entered therein? 
The standard of review for invocations of res judicata and collateral estoppel 
presents a question of law which is to be reviewed for correctness, without deference to 
the lower court. PGM, Inc. v. Westchester Investment Partners, 995 P.2d 1252, 1254 
(Utah App. 2000). 
This issue was raised in the trial court. R. 1263-1381; 1688-1754; 1758-1785 and 
2147. 
ISSUEIV 
Did the trial court err in dismissing plaintiff/appellant David 
Bennett's claims against defendant/appellees Sydney Baucom and 
James Lowrie on statute of limitation grounds without entering 
findings of fact and conclusions of law in its judgment? 
As to a standard of review on this Issue, perhaps the most cogent remark by the 
High Court was made in Retherford v. AT&T, 844 P.2d at 958, fn. 4: 
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the presumption of correctness ordinarily afforded trial court rulings "has 
little operative effect when members of the appellate court cannot devine 
the trial court's reasoning because of the cryptic nature of its rulings". 
This issue was raised in the trial court. R. 1263-1381; 1688-1754; 1758-1785 and 
2147. 
ISSUE V 
Did the trial court err when it dismissed plaintiff/appellant David 
Bennett's claims against defendant/appellees Sydney Baucom and 
James Lowrie on grounds of statute of limitations despite the 
existence of (1) a six year statute for "liability founded upon an 
instrument in writing"; (2) a four year statute for torts; (3) a 
statutory tolling of limitations periods; and where those 
defendants were principal members of the Jones Waldo firm 
when the complaint was first brought and were increasingly 
involved in the litigation? 
The standard of review is for correctness without deference to the lower court. 
Rushton v. Salt Lake County, 977 P.2d 1201 (Utah 1999) held: 
[t]he proper interpretation of a statute is a question of law. Therefore, when 
reviewing an order of dismissal involving the interpretation of a statute, we 
accord no deference to the legal conclusions of the district court but review 
them for correctness. 
Id. at 1203. 
This issue was raised in the trial court. R. 1263-1381; 1688-1754; 1758-1785, and 
2147. 
Issues principally concerning defendant / appellees Post Kirby include: 
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ISSUE VI 
Whether the trial court erred in finding that defendant/appellees 
Michael Kirby and Post Kirby did not make minimum contacts in 
the State of Utah sufficient to satisfy jurisdiction according to the 
Utah Long-Arm Statute, UTAH CODE ANNOTATED, Section 78-27-
24, and, the trial court erred in finding those contacts did not 
satisfy due process? 
A. Utah Long-Arm Statute 
The standard of review for a motion to dismiss for lack of personal jurisdiction is 
for correctness. Phone Directories Co., Inc. v. Henderson, 8 P.3d 256,258, Tf 2 (Utah 
2000). "An issue of jurisdiction is one of law as applied to the facts as properly 
determined", thereof, the court is free to "grant no deference to the conclusions of the trial 
court". SH MegDiamond Inc. v. American Superabrasives Corp., 969 P.2d 430 (Utah 
1998). This issue was raised in the trial court. R. 1588 - 1685; 1859-1874; 1886-1893 
and 2147. 
B. Due Process 
The standard of review set by the Utah Supreme Court in exercising the Utah long-
arm statute within the due process clause, Amendment XIV, Section 1 of the U.S. 
CONSTITUTION was stated in these terms: 
The "ultimate ruling on an issue of jurisdiction is one of law as applied to 
facts as properly determined". Therefore, we grant no deference to the 
conclusions of the trial court. (Citations omitted) 
SII MegaDiamond Inc. v. American Superabrasives Corp., 969 P.2d 430, 432 (Utah 
1998). This issue was raised in the trial court. R. 1588-1685; 1859-1874; 1886-1893; 
and 2147. 
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4. DETERMINATIVE STATUTES, PROVISIONS, RULES AND 
ORDINANCES 
Constitutional provisions, statutes, rules and other authorities determinative of 
points made by plaintiff/appellant include the following: 
Constitutional Provisions 
Due Process Clause of the U.S. CONSTITUTION, Amendment XIV, Section 1: 
No state shall... deprive any person of life, liberty or property, without due 
process of law.... 
The Due Process Clause of the UTAH CONSTITUTION, Article I, Section 7: 
All courts shall be open, and every person, for an injury done to him in his 
person, property or reputation, shall have remedy by due course of law, 
which shall be administered without denial or unnecessary delay; and no 
person shall be barred from prosecuting or defending before any tribunal in 
this State, by himself or counsel, any civil cause to which he is a party. 
Statutes 
UTAH CODE ANNOTATED, Section 48-1-3.1 states: 
A joint venture is an association of two or more persons to carry on as co-
owners of a single business enterprise. 
Section 48-1-4, U.C.A. states: 
In determining whether a partnership exists these rules shall apply: .... (4) 
The receipt by a person of a share of the profits of a business is prima facie 
evidence that he is a partner in the business.... 
Section 78-12-23(2), U.C.A. allows: 
An action may be brought within six years: . . . (2) upon any contract, 
obligation, or liability founded upon an instrument in writing . . . . 
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UTAH CODE ANNOTATED, Section 78-12-25 states: 
An action may be brought within four years : . . . . (3) for relief not 
otherwise provided for by law. 
Section 78-12-41, U.C.A., states: 
When the commencement of an action is stayed by injunction or a statutory 
prohibition the time of the continuance of the injunction or prohibition is 
not part of the time limited for the commencement of the action. 
Section 78-27-24, U.C.A., (as amended 1998), the Utah long-arm statute states: 
Any person, notwithstanding Section 16-10a-1501, whether or not a citizen 
or resident of this state, who in person or through an agent does any of the 
following enumerated acts, submits himself, and if an individual, his 
personal representative, to the jurisdiction of the courts of this state as to 
any claim arising out of or related to: 
(1) the transaction of any business within this state; 
(2) contracting to supply services or goods in this state; 
(3) the causing of any injury within this state whether tortuous or by breach 
of warranty.. . . 
Rules 
UTAH RULES OF CIVIL PROCEDURE, Rule 52 states: 
The court shall, however, issue a brief written statement of the ground for 
its decision on all motions granted under Rules 12(b), ... and 59 when the 
motion is based on more than one ground. 
FEDERAL RULES OF CIVIL PROCEDURE, Rule 23 states: 
(2) In any class action maintained under subdivision (b)(3), the court shall 
direct to the members of the class the best notice to .... all members who can 
be identified through reasonable efforts. The notice shall advise each 
member that (A) the court will exclude the member from the class if the 
member so requests by a specified date.... 
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5. STATEMENT OF THE CASE 
A. Nature of the Case 
1. This case involves lawyers and law firms that lost their ethical compass. 
Defendant/appellees Post Kirby and Jones Waldo failed properly to represent client 
plaintiff7appellant David Bennett pursuant to a Retainer Agreement with Jones Waldo and 
under a joint venture formed between Jones Waldo and Post Kirby.3 See Retainer 
Agreement, April 18, 1990, R. 1101-1111 (Fourth Amended Complaint), appended in the 
addendum hereto as Attachment "3"; and Joint-Venture Letter Agreement, October 24, 
1999, R.1113-1114 (Fourth Amend. Comp.), appended as Attachment "4". 
2. Defendant / appellees Post Kirby through Michael Kirby agreed to act as "co-
counsel of record", in the Gen-Probe case, he stating: [m]y firm will have considerably 
greater responsibility than merely acting as local counsel". Id., R. 1113. The California 
lawyers contracted to "undertake the joint representation with you of the plaintiffs", in 
the Gen-Probe case originally filed by the plaintiff/appellant in 1989 under a caption 
3
 In keeping with Sections 48-1-1 through 48-1-40, UTAH CODE ANNOTATED and, 
particularly Section 48-1-3.1, UTAH CODE ANNOTATED regarding joint ventures, 
defendant/appellees Post Kirby and Jones Waldo agreed to share representation of David 
Bennett (and others), divide income, and split costs. Duggins v. Guardianship of 
Washington, 632 So.2d. 420, 427 (Miss. 1993) (Attorneys in agreement to split fees 
found to have formed a joint venture). Responsibilities were also assumed. R.T.C. v. 
Deloitte & Touche, 822 F.Supp. 1512 (Dist. Colo. 1993). 
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David D. Bennett v. Gen-Probe, Inc., et al. (the uGen-Probe case").4 
3. As pleaded in David Bennett's Fourth Amended Complaint against Jones 
Waldo and Post Kirby defendants: 
On January 22, 1990, attorney Sidney Baucom issued an internal 
memorandum to the litigation committee of Jones Waldo which estimated 
that the "Verdict range [in the Gen-Probe case] should be $50 million to 
$100 million" and that the "probability of success exceeds 50 percent." 
Fourth Amended Complaint, July 7, 1998, R. 1053. In the third amended Gen-
Probe/Bologna complaint, the Jones Waldo lawyers pleaded for $200 million 
compensatory and $25 million punitive damages. 
4. David Bennett and the other Gen-Probe named plaintiffs (all close friends and 
family of David Bennett) were essentially ignored in contrast to lawyer fee interests. R. 
1063. (Fourth Amend. Compl.) Objections raised by David Bennett (e.g., not to settle so 
quickly and for a lawyer-changed "class" of stockholders were met with threats. R. 1116 
- 1122 and 1134 - 1138 (Fourth Amend. Compl.). David Bennett was told that "the 
Jones Waldo law firm would 'declare war5 on him (as they did)". See Fourth Amended 
Complaint, July 7, 1998, R. 1067 and 1059-1061. 
4 On December 5, 1989, plaintiff/appellant brought the Gen-Probe litigation in his 
name alone. Attorney Wallace R. Bennett acted as David Bennett's sole counsel in filing 
that first complaint in Utah federal court. Wallace Bennett was a retired professor of law. 
Eight friends and family agreed to serve as named plaintiffs with lead David Bennett at 
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5. Without litigation, the lawyers dramatically changed the pleaded Gen-Probe 
class, abandoned many of the intended minority shareholder claimants (R. 1061 - 1063); 
dropped key (derivative) claims (1058 - 1059); and dismissed indispensable defendants 
(including Gen-Probe, Inc. itself) (R. 1056 - 1058).5 
6. In retaliation for strongly urging that the case be prepared to go to trial, David 
Bennett was effectively pushed out. See Fourth Amended Complaint, July 7, 1998, R. 
1068. In total disgust, David Bennett elected to "opt out" of the case he had brought and 
took nothing, after spending hundreds of hours of his time to that point in coordination 
and background preparation of the lawyers, fellow clients, and experts on the facts and 
genetic science of the case. R. 1184. 
the request of Christopher Burton of Jones Waldo before the case was transferred to a 
California federal court. 
5 The case of David D. Bennett v. Gen Probe, Inc. et al. was originally filed as a 
derivative and corporate-shareholder class action. However, contrary to paragraph 14 of 
the Retainer Agreement, Jones Waldo and Kirby lawyers dismissed the derivative claims 
(against Gen Probe and its directors), without evident consideration, and the name of the 
case was permanently amended to Bennett et al. v. Bologna, et al., after erroneously 
dropping the company as the principal, indispensable defendant. Paragraph 21 of the 
Retainer Agreement required that "Any modification ... shall be binding only if in 
writing signed by each party...." Paragraph 13 required that "no settlement of clients' 
causes of action shall be binding without consent of Clients and Law Firm." 
- 11 - 9/27/01 12:37 PM 
7. In the final Gen-Probe class settlement even defendant corporate-directors and 
a controlling entity of Gen-Probe, Inc. were allowed substantially to dilute the recovery 
going to the remaining minority class. R. 1062. These settlement stratagems did not 
lessen the fee recovery of the lawyers. See Fourth Amend. Comp. and Exhibits thereto: 
R.1054-1070; 1116-1124 (Exh. 3: May 5, 1992 letter); 1134-1138 (Exh. 5: 
September 20, 1991 letter); see also Amended Affidavit of David Bennett in Opposition to 
Motion to Dismiss, January 12, 1999, and Exhibit "G" therein, R. 1693 - 1697. R. 1089 -
1095. Having submitted a valid request for exclusion presiding Judge Earl Gilliam 
declared David Bennett "not bound by this Judgment".6 Attachment "13", R. 1699, 
1704 and 1711. 
6
 If Jones Waldo attorneys wished to dispute matters with David Bennett, they were 
obliged by their Retainer Agreement to sue in Utah. Section 19 of the Retainer 
Agreement provided "in any action brought to enforce this Retainer Agreement, Law 
Firm and Clients agree that the Third Judicial District Court of Salt Lake County, State of 
Utah shall have jurisdiction and venue...." Instead, their plan evidently was to try to 
avoid going into a Utah court. See Attachment "3". 
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8. In an anticipatory prior-restraint, evidently unconstitutional in nature, 
defendant/appellees Post Kirby and Jones Waldo engineered a "Bar Order" in California 
federal court to prevent David Bennett from accessing the courts and precluding any legal 
malpractice claims against them.7 Id., R. 1070 - 1078 and 1085 - 1089. In an affidavit 
Michael Kirby admitted that: 
After learning of the threatened malpractice action against them, Jones 
Waldo contacted me in mid-1994 and asked me to seek a bar order from the 
Federal Court in San Diego to prevent Bennett from initiating an action.... 
See Affid. of M. Kirby, Nov. 25, 1998, R. 1445, If 47. 
9. Upon appealing the bar order to the Ninth Circuit Court, David Bennett filed a 
Complaint and an Amended Complaint in Utah Third District Court. See Complaint, 
December 30, 1994, R. 1-75; and Amended Complaint, January 21, 1995, R. 76-156. 
7
 Compare, Proctor & Gamble Co. v. Bankers Trust, Co., 78 F.3d 219 (6 t h Cir. 1996): 
The Sixth Circuit held that an injunction preventing the publication of litigation 
documents ("pure speech") is a prior restraint in violation of the First Amendment, and 
rebuked Chief District Judge Feikens for allowing "private litigants5 interest in protecting 
their vanity or commercial self-interest as grounds for imposing a prior restraint...." 
"The permanent injunction, therefore, was permanently invalid and should never have 
been entered." 
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10. In January 11, 1996, defendant/appellees of Post Kirby and Jones Waldo had 
David Bennett held in "criminal" contempt and sanctioned over $27,000. See Fourth 
Amended Complaint, July 7, 1998, R. 1074 - 1077; and see Amended Affidavit of David 
Bennett in Opposition to Motion to Dismiss, January 19, 1999, R. 1748 - 1750 (Exh. M: 
Order Granting Motion for Enforcement of Permanent Bar Order and Contempt, 
February 5, 1996). Although the federal contempt citation was eventually abrogated by 
the Ninth Circuit Court, overcome, David Bennett sought and received medical care. 
Fourth Amend. Comp., July 7, 1989, R. 1085 - 1089. 
11. David Bennett was ordered by the California federal trial court to file second 
(R. 381 - 458) and third amended complaints (R. 528 - 582) in his Utah state court action 
with some 100 paragraphs specifically directed to be stricken. See Fourth Amended 
Complaint, July 7, 1998, R. 1076. Judge Judith Keep of the California federal court 
further directed that copies of her orders be sent to Judge Tyrone E. Medley presiding 
over that Utah state court, through counsel Michael Kirby. R. 364 through 380 and 586 
through 745. 
12. Finally, on June 19, 1997, the U.S. Court of Appeals for the Ninth Circuit 
REVERSED the lower court and declared the status of the matter in David Bennett's 
favor. 
The district court erred in holding that any challenge to the adequacy of the 
settlement or to the law firm's representation of the class threatened the 
finality of the class action judgment and in finding Bennett and his counsel 
in contempt. 
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See Attachment "5" (Memorandum decision, June 19, 1997, Gen-Probe case, 
Ninth Circuit Court, R. 1743-1746); see also Fourth Amended Complaint, July 7, 1998, 
R. 1077. Over two hundred thousand dollars out-of-pocket were spent for California and 
other counsel and expenses by David Bennett to successfully challenge that bar order. R. 
1078. 
13. In July of 1997, a Stay of over three years standing was lifted on the 
proceedings pending before Utah Judge Tyrone Medley, and a Fourth Amended 
Complaint was filed essentially claiming breach of contract, breach of fiduciary duties 
and legal malpractice as well a new claim for "Abuse of Process". Additional defendants 
were also named including defendant/appellees James Lowrie, Sidney Baucom, Michael 
Kirby and Post Kirby Noonan & Sweat.8 See Fourth Amended Complaint, July 7, 1998, 
R. 1043-1138. 
14. The dismissal of that Fourth Amended Complaint as against 
defendants/appellees Jones Waldo under Rule 12(b)(6) of the UTAH RULES OF CIVIL 
PROCEDURE and defendants/appellees Post Kirby for lack of personal jurisdiction is the 
primary focus of this appeal. 
8 James Lowrie represented Jones, Waldo, Holbrook & McDonough Waldo 
throughout the lawsuit including actively seeking contempt and sanctions against David 
Bennett (R.1529). The transcript of the January 11, 1996 hearing before California federal 
court shows James Lowrie appearing against David Bennett. Sidney G. Baucom, along 
with Christopher Burton filed sworn declarations in support of issuing the "Bar Order" 
against David Bennett. R. 1071, Fourth Amended Complaint, July 7, 1989. 
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B. Course of Proceedings 
15. On July 5, 1994 - - before any relevant lawsuit had been filed against 
defendant / appellees Jones Waldo or Post Kirby in any court - - the Post Kirby and Jones 
Waldo lawyers imposed upon a California federal court (under the heading of the closed 
Gen-Probe case) to issue a "Bar Order" injunction against former client David Bennett 
from filing feared legal malpractice claims in a Utah state court: 
IT IS HEREBY ORDERED. 
1. That David D. Bennett and his agents or attorneys shall be, pending a 
hearing on this matter, enjoined and restrained from initiating or 
maintaining any lawsuit against Jones, Waldo, Holbrook & McDonough 
and its attorneys (including Christopher L. Burton and Sidney G. Baucom) 
or any other class counsel [Post, Kirby, Noonan & Sweet and Michael L. 
Kirby] which in any way involves: 
a. The sufficiency or fairness of the class action settlement in the above-
entitled action; 
b. The competency of class counsel and counsel's legal services on behalf 
of the class in the above-entitled action; 
c. The award of fees and costs to class counsel from the class action 
settlement fund . . . . 
R. 202-206. 
16. The real parties in interest in procuring that injunction were Michael Kirby of 
Post Kirby and Christopher Burton, Sidney Baucom and James Lowrie of Jones Waldo. 
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17. No named plaintiff in the Gen-Probe case gave permission, consent, or had 
knowledge of that criminal injunction effort against their family member and close friend, 
David Bennett. See Attachment "6" (Letters to Judge Judith Keep, California federal 
court from all eight named plaintiffs from the Gen-Probe case denouncing Bar Order 
against David Bennett, dated March and April 1995) (R. 825-831). All of the named 
plaintiffs in the Gen-Probe case protested the Bar Order: Alice Lui, Lorraine Wasowicz, 
Franklin Reed Bennett, Theodore Mahas, Harold Sandbeck, Arden Lubeck, Sara Liu and 
James Bennett.^ 
18. Federal Judge Judith Keep did not consider the client letters and declared that 
David Bennett's proffered moving papers "had not been filed and are being returned 
unacted upon". 10 R. 208-209, 211, 215-218. 
19. On December 19, 1994, the temporary and permanent bar orders were 
appealed to the Ninth Circuit Court. On December 30, 1994 and January 21, 1995, a 
Complaint (R. 1-75) and Amended Complaint (R. 76 - 156) were filed in Utah Third 
District Court. 
9 David Bennett maintained that the California federal court lacked jurisdiction over 
him after he opted out of the Gen-Probe class action on September 10, 1992. Further, the 
"Bar Order" was issued by a magistrate without authority, Magistrate's Jurisdiction and 
Powers, 28 U.S.C., Section 636(b)(1)(A), and in contravention of the federal Anti-
Injunction Act, 28 U.S.C., Section 2283. See Chick Kam Choo v. Exxon Corp., 486 U.S. 
140, 146 (1988). 
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20. On April 10, 1995, a hearing was held by Judge Medley on defendant / 
appellees' motion to Stay the Utah court proceedings. At that meeting Jones Waldo 
lawyers contended: "A current motion is pending down there [in California federal court] 
to enforce a Bar Order, which in effect bars the filing of this lawsuit...." (Emphasis 
added). R. 2146: Reporter's Transcript, April 10, 1995, p. 1:22-24. 
21. On April 26, 1995, a Stay was granted in an Order by Judge Tyrone Medley. 
R. 355-357. 
22. Finally on May 1, 1995, a hearing was held in California federal court 
regarding plaintiff/ appellant David Bennett's Amended Complaint filed in Utah. 
Contempt and sanctions were denied to defendant/appellees Post Kirby and Jones Waldo, 
but, nonetheless, federal Judge Keep ordered that the Amended Complaint be amended to 
comply with her bar order as a second amended complaint. As well, Judge Keep directed 
Utah Judge Medley to review the transcript of her California proceedings and subsequent 
order entered June 15, 1995. R. 364 through 380. 
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23. At that May 1, 1995 hearing, defendant/appellees Post Kirby and Jones Waldo 
mislead the California federal court that plaintiff/appellant David Bennett had filed was a 
"class" action. R. 1518-1519, lines 24-25 and 1, respectively. However, in truth and 
fact, David Bennett pleaded no "class" action claims in any complaint filed in Utah state 
court (R. 1-75, 76-156, 381-458, 528-582 and 1043-1138). R. 1584 - 1585 and 1074, f 
132 and 133 (Fourth Amend. Comp.).11 
24. On June 5, 1995, a hearing was held before Judge Tyrone Medley in Utah 
state court. Attachment "7" (Hearing Transcript, June 5, 1995, Utah State Court, R. 
781-792). Defendant/appellee Jones Waldo stated: "[I]t is premature really to do 
anything here." R. 784. Judge Medley stated: "I don't want to preclude you [David 
Bennett] from filing an amended complaint.... the stay I previously ordered is going to 
remain in effect...." R. 787-789. On June 6, 1995, a Minute Entry by Judge Medley 
stated: "THE COURT ORDERS THE STAY TO REMAIN IN EFFECT 
A t t a c h m e n t s {Minute Entry, June 6, 1995, R. 360). 
25. On June 15, 1995, Judge Keep entered an order in California federal court 
that: "Mr. Bennett file an amended complaint in Utah state court". R. 364 - 365. 
1 ! Ironically, controlling Ninth Circuit Court authority clearly would allow David 
Bennett the freedom and access to Utah courts to file just such a complaint in this 
situation. See Durkin v. Shea & Gould, 92 F.3d 1510, 1518 (9 t h Cir. 1996): 
[W]e hold that a court-approved shareholder derivative settlement pursuant 
to UTAH RULES OF CIVIL PROCEDURE, Rule 23.1 does not immunize 
participating attorneys from subsequent legal malpractice actions. 
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26. On August 1, 1995, a Plaintiff's Second Amended Complaint (R. 381 - 458) 
was filed in Utah state court pursuant to that California federal court order of June 15^ , 
1995. 
27. On January 115 1996, Judge Keep held another hearing and stated: "I find he 
[David Bennett] is in contempt" (R. 1555, Ins. 9 - 10), and thereafter sweepingly 
identified over 100 paragraphs of that Second Amended Complaint she considered 
"prohibited". R. 1552 - 1554. Judge Keep: 
Additionally, I order Mr. Bennett to amend the complaint in the State of 
Utah to comply with this order. Mr. Bennett has 30 days from today's date 
to in fact comply with this order. I have in fact held him in contempt. 
* * * 
So saying, however, I would also point out that this oral ruling starts today. 
The 30 days from today are the time to comply with the complaint in Utah. 
I'm directing counsel for the class [Michael Kirby] to file with Judge 
Medley in Utah, as I've indicated, a copy of the transcript. I will order the 
transcript to be made to be given to Judge Medley in Utah so that he is clear 
that I am not allowing or saying that the State of Utah has a right to attack 
the settlement agreement or class counsel's representation or any of the 
other allegations that I find violate a final judgment of the federal district 
court. 
R. 1567 - 1568; see also R. 586 - 698 {Notice of Submission of Pleadings in Case No. 
90-1183 G/K (POR) in the United States District Court for the Southern District of 
California, February 16, 1996,); and R. 699 - 745 {Notice of Filing Order and Transcript 
From the United States District Court for the Southern District of California, Civil Case 
No. 90-1183-K (POR), February 22, 1996). 
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28. In orders filed February 5,1996 (R. 1748 - 1750) and February 7, 1996 (R. 
1752 - 1754), Judge Judith Keep held plaintiff^appellant David Bennett and his two 
attorneys in contempt. Mr. Bennett was sanctioned over $27,000 in these terms: 
IT IS HEREBY ORDERED that David D. Bennett pay as sanctions for 
contempt the amount of $6,020.79 to the law firm of Post Kirby Noonan 
and Sweat, and the amount of $21,699.57 to the law firm of Jones, Waldo, 
Holbrook & McDonough. 
R. 1753- 1754. At the January 11, 1996 hearing: "Class counsel were represented by 
Michael L. Kirby of Post Kirby Noonan & Sweat and James S. Lowrie of Jones, Waldo, 
Holbrook & McDonough" in procuring those orders. R. 1748 (Feb. 5, 1996 Order) and 
1752 (Feb. 7, 1996 Order). 
29. On February 9, 1996, under threat, David Bennett filed a Plaintiff's Third 
Amended Complaint (R. 528 - 582) under protest. R. 586 - 698 {Factual Allegations 
Deleted from Plaintiff's Second Amended Complaint, are filed as "Exhibit B" to a Notice 
and Statement to the Court Respecting Compliance with Sanctions, February 10, 1996). 
30. Finally, appellate relief came from the Ninth Circuit Court of Appeals. On 
June 19, 1997, the Ninth Circuit Court overruled Judge Judith Keep's contempt and 
sanctions in the following terms: 
The district court may not prevent a Utah court from litigating malpractice 
and breach of contract issues relating to appellee law firm's representation 
of Bennett, because such litigation does not endanger or affect the "fruits 
and advantages" of the district court's judgment settling the underlying 
class action. Further, in adjudicating Bennett's malpractice and breach and 
contract claims, a Utah court may examine the adequacy of the class 
settlement, but only insofar as that settlement shed light on appellee law 
firm's representation of Bennett [The bar order] should not be 
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construed to limit Bennett to pursuit of his individual claims against the 
original class action defendant and to preclude any challenge to counsel's 
handling of the class action. 
* * * 
After appealing the Bar Order, Bennett brought an action in Utah state court 
against his former lawyers. Bennett's Second Amended Complaint alleged 
six individual claims: 1) breach of the retainer agreement, 2) legal 
malpractice, 3) breach of fiduciary duty, 4) intentional infliction of 
emotional distress, 5) abuse of process, and 6) punitive damages. 
Bennett's former lawyers asked the district court to find Bennett in 
contempt of the Bar Order. On January 11, 1996, before our decision in the 
earlier appeal, the district court declared Bennett and his counsel in 
contempt and ordered Bennett to amend his state court complaint, finding 
that many of the factual allegations in the complaint challenged the 
sufficiency and fairness of the class action settlement and the adequacy of 
the law firm's legal services on behalf of the class. The district court also 
ordered Bennett to pay, as a sanction, costs and attorney's fees of 
$27,720.36.... 
Bennett's Second Amended Complaint does not assert any claim on behalf 
of the class and does not purport to affect the parties to the underlying class 
action settlement. When the complaint challenges the adequacy of the class 
settlement, it does so only insofar as it relates to the law firm's 
representation of Bennett. Similarly, Bennett's allegations concerning the 
law firm's representation of the class relate to his claims concerning his 
representation. The district court erred in holding that any challenge to the 
adequacy of the settlement or to the law firm's representation of the class 
threatened the finality of the class action judgment and in finding Bennett 
and his counsel in contempt. 
The district court's orders finding Bennett and his counsel in contempt of 
the Bar Order and requiring Bennett to amend his complaint and to pay 
sanctions are REVERSED. 
See Attachment "9" (Memorandum decision, June 19, 1997, Ninth Circuit Court, R. 
1743-1746). 
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31. On July 6, 1998, Judge Tyrone Medley lifted the long-standing Stay first 
ordered over three years earlier on April 26, 1995. R. 1041-1042 (Order); and 884 - 885 
(May 20, 1998 motion by plaintiff to lift stay).12 
32. On July 7, 1998, David Bennett filed a Fourth Amended Complaint in Third 
District Court. R. 1043-1138. It set forth 204 allegations in 85 pages. Additional 
parties 13 and new claims, "Malicious Prosecution", "Wrongful Use of Civil 
Proceedings", "Abuse of Process", "Wrongful Enjoinder" and "Deceit and Collusion" 
were added largely as a direct consequence of the defendant / appellees' flawed 
procurement and failed enforcement of the bar order. R. 1071 - 1078 and 1085 - 1095. 
33. To date, no answer has been submitted by either defendant / appellees Jones 
Waldo or Post Kirby. There has been no evidentiary hearing on the merits of plaintiff s 
claims. There has been no discovery. Procedural challenges and lack of availability of 
the trial judge largely account for the delays in this case. 
12 From at least April 26, 1995 until July 6, 1998, the Utah court was effectively 
Stayed by motion ofdefendants Jones Waldo. R. 184-187, 188-223,2146,755-757 
(Second motion to stay), 758 - 800. See Section 78-12-41, UTAH CODE ANNOTATED 
(1953 as Amended) (A stay placed upon proceedings based upon an injunction tolls 
statutes of limitations). 
13 Sidney Baucom and James Lowrie of Jones Waldo and Michael Kirby and his law 
firm of Post Kirby Noonan & Sweat. 
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C. Disposition at Trial Court 
34. On September 4, 1998, the Jones Waldo defendants filed a motion to dismiss 
the Fourth Amended Complaint against them based upon Rule 12(b)(6), U.R.Civ.P. R. 
1149 - 1151 (Defendants' Motion) and 1152 - 1253 (Defendants' Memo), respectively. 
Plaintiff David Bennett opposed the motion with a memorandum, affidavit and amended 
affidavit. R. 1758 - 1785 (Plaintiffs Response Memo); 1263 - 1381 (Affid. of Plaintiff), 
1688 - 1754 (Amended Affid. of Plaintiff), respectively. Jones Waldo filed a reply. R. 
1788 - 1809 (Defendants' Reply). 
35. On November 25, 1998, the Post Kirby defendants filed a motion to dismiss 
the Fourth Amended Complaint against them based upon personal jurisdiction supported 
by an affidavit by Michael Kirby. R. 1382 - 1384 (Defendants' Motion); 1392 - 1429 
(Defendants' Memo); and 1430 - 1585 (Affid. of M. Kirby), respectively. Plaintiff 
David Bennett opposed the motion with a memorandum and affidavit. R. 1666-1685 
(Plaintiffs Memo); and 1588 - 1665 (Affid. of Plaintiff), respectively. Post Kirby filed a 
reply. R. 1821 - 1837 (Defendants' Reply). 
36. On January 7, 2000, a Minute Entry decision granted Post Kirby's motion for 
lack of personal jurisdiction under Rule 12(b)(1). R. 1857 - 1858. 
37. On February 11, 2000, a Minute Entry decision granted Jones Waldo's 
motion to dismiss under Rule 12(b)(6), U.R.Civ.P. R. 1882-1883. 
38. On February 11, 2000, Judge Tyrone Medley filed a judgment granting Post 
Kirby's motion to dismiss for lack of personal jurisdiction. R. 1884 - 1885. 
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39. On February 16, 2000, plaintiff/appellant David Bennett effectively filed what 
has been deemed a motion for reconsideration pursuant to Rule 59, U.R.Civ.P. See Reply 
of Plaintiff in Support of His Notice of Objections to a Minute Entry and Proposed Order, 
February 16, 2000, R. 1886 - 1893.14 
40. On February 28, 2000, a verbatim judgment was filed by Judge Tyrone 
Medley identical to the order filed February 11, 2000. R. 1896 - 1893. 
41. On May 10, 2000, Post Kirby filed a Notice of Entry of judgment on both the 
February 11 t h and 28 th , 2000 judgments. 
42. On June 9, 2000, a Notice of Appeal was filed by plaintiff/appellant David 
Bennett. That appeal was deemed premature on account of a "rule 59 motion was 
pending at the district court". See Order, October 25, 2000, Chief Justice Richard C. 
Howe for the Utah Supreme Court, Case No. 20000518, Attachment "10". 
43. On October 6, 2000, an Order of Dismissal with Prejudice as to Defendants 
Jones, Waldo, Holbrook & McDonough, Christopher L. Burton, Sidney G. Baucom and 
James Lowrie was filed by Judge Tyrone Medley. 
14 The Utah Supreme Court effectively deemed this Reply to be a Rule 59, U.R.Civ.P., 
motion for reconsideration on two separate occasions. See Orders dated October 25, 2000 
and February 21, 2001, Utah Supreme Court, Case Nos. 2000-0518SC and 2000-0938SC, 
respectively. 
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44. On October 31, 2000, a Notice of Appeal was filed by plaintiff/ appellant 
David Bennett. Again, that appeal was deemed premature on defendant / appellees Jones 
Waldo's own motion "[bjecause the judgment dismissing the law firm of Post Kirby has 
never been finalized" and thus "there is no final judgment in the case". See Order, 
February 21, 2001, Chief Justice Howe for the Utah Supreme Court, Case No. 2000-
0938-SC, Attachment "11". 
45. On February 28, 2001, one year later, Judge Tyrone Medley filed an Order 
Denying Outstanding Motions ("This Order resolves the Rule 59 Motion"). See 
Addendum, Attachment "2". That order was a final judgment as to all the parties and 
claims. See Rule 54, U.R.Civ.P. 
46. On March 27, 2001, a Notice of Appeal was filed on that judgment entered 
February 28, 2001 and is the appeal now before this Court. See, Attachment "1". 
6. STATEMENT OF ADDITIONAL FACTS 
(The Sufficiency of the Fourth Amended Complaint) 
47. The preceding paragraphs 1-46 are incorporated herein by reference. 
48. On April 26, 1995 a Stay was placed upon the underlying Utah state court 
proceedings based upon the Bar Order procured in California federal court by 
defendant/appellees herein Post Kirby and Jones Waldo on July 5, 1994. R. 355 - 357. 
49. On June 6, 1995, that Stay was made indefinite by Minute Entry. Attachment 
"8", R. 360. 
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50. On July 6, 1998, that Stay was lifted through plaintiff/appellant David 
Bennett's motion and subsequent stipulation of all the parties, including 
defendant/appellees Jones Waldo. R. 1039 - 1040. 
51. On July 7, 1998, a Fourth Amended Complaint was filed against the 
defendant/appellees Post Kirby and Jones Waldo with claims designated: 1) breaches of 
contract; 2) breaches of fiduciary duty and legal malpractice; 3) abuse of process and 
intentional infliction of emotional distress; and 4) deceit and collusion. Fourth 
Amended Complaint, July 7, 1998, R. 1043 - 1138. 
52. Five exhibits were incorporated into that Fourth Amended Complaint: 1) the 
Retainer Agreement, April 18, 1990 (R. 1101 - 1111); 2) Letter agreement establishing 
joint-venture partnership among defendant/appellees Post Kirby and Jones Waldo, 
October 24, 1990, (R. 1113 - 1114); 3) Letter of Objections by David Bennett to Jones 
Waldo, May 5, 1992 (R. 1116 - 1130); 4) Letter by David Bennett to the U.S. District 
Court for the Southern District of California, August 13, 1992 (R. 1132); and 5) a 
Confidential Communication from David Bennett to the other named plaintiffs, 
September 20, 1991 (R. 1128 - 1130). 
53. On October 25, 1999, a hearing was held before the Honorable Tyrone 
Medley. Transcript of Hearing, October 25, 1999, R. 2147. 
54. At that October 25, 1999 hearing, attorney for plaintiff/appellant David 
Bennett presented to the Court and opposing counsel a Summary Chart of Each Cause of 
Action Under Utah Law and the Correlative Paragraphs in David Bennett's Complaint 
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("Summary Chart of Causes of Action"), dated 10/25/99. See addendum Attachment 
"12"; see also Transcript, Oct. 25, 1999, p. 48:23-25, R. 2147. 
55. That Summary Chart detailed the paragraphs of the Fourth Amended 
Complaint that fulfilled each cause of action. Every element of each claim was supported 
by language in the complaint. Id. 
56. Each defendant/appellee named in the complaint is incorporated by references 
underthebanner of their respective law firms: "Jones Waldo" or "PostKirby". Fourth 
Amend. Comp., July 7, 1998, R. 1045. 
57. Jones Waldo lawyers were involved in the Gen-Probe case and subsequent Bar 
Order proceedings in the following principal respects: 
a. In particular, defendant/appellee Jones, Waldo, Holbrook & McDonough was a 
professional entity which had duties to plaintiff/appellant David Bennett from 
virtually the outset of the Gen-Probe litigation through defendant/appellee 
Sidney Baucom's legal advise to David Bennett even before any complaint 
was filed on December 5, 1989. R. 1050. On April 18, 1990, the law firm 
signed the Retainer Agreement through its president with David Bennett 
before any other plaintiff signed with the firm. R. 1052. The law firm of 
Jones Waldo itself is jointly and severally liable for the actions of its lawyers 
as well as the Post Kirby lawyers against client David Bennett as alleged in 
his Fourth Amended Complaint. See Fourth Amended Complaint, July 7, 
1994, R. 1043-1138. 
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b. Defendant/appellee Christopher Burton was assigned to be lead counsel by and 
for his law firm Jones, Waldo Holbrook & McDonough throughout the Gen-
Probe case. He lead the participation of the law firm, as well as directed and 
supervised the numerous subordinate lawyers that assisted in that suit 
including overseeing the joint-venture with defendant/appellee Post Kirby 
lawyers and coordinating each law firm's efforts. See Fourth Amend. Comp., 
July 7, 1994, R. 1043-1138. 
c. Defendant/appellee Sidney Baucom, in particular, participated in the Gen-
Probe lawsuit from virtually the beginning of the case, meeting and advising 
David Bennett before the Bennett v. Gen-Probe case was even filed on 
December 5, 1989. R. 1050. Mr. Baucom persuaded his law firm of Jones, 
Waldo, Holbrook & McDonough to sign a Retainer Agreement with David 
Bennett on April 18, 1990 and continued to be active in the case including 
"declaring war" on David Bennett (R. 1067), filing an affidavit in support of 
the issuance of the wrongful bar order on July 5, 1994. See Fourth Amend. 
Comp., July 7, 1998, R. 1043 - 1138, particularly R. 1050, 1052, 1053, 1054, 
1062, 1065, 1067, 1068, 1069, 1079, 1084, 1085, 1086, 1090-1095. 
d. Defendant/appellee James Lowrie also participated in the Gen-Probe lawsuit 
from the signing of the Retainer Agreement with plaintiff/appellant David 
Bennett on April 18, 1990. R. 1044. Mr. Lowrie was sometime the president 
of Jones, Waldo, Holbrook & McDonough and served as the chairman of the 
litigation department with a duty to supervise the Gen-Probe litigation. R. 
1045. He supervised the activities of Christopher Burton and the other Jones 
Waldo lawyers including the Post Kirby lawyers throughout both the Gen-
Probe litigation and bar order proceedings. In particular, he acted as lead 
counsel-of-record on behalf of the Jones Waldo law firm from virtually the 
outset of the bar order proceedings including its wrongful procurement and 
enforcement. See, supra., Course of Proceedings, f^ 25; see also Fourth 
Amended Complaint, July 7, 1998, R.. 1043 - 1138. 
58. The "Post Kirby" shorthand in the Fourth Amended Complaint refers to the 
law firm of Post Kirby Noonan & Sweat and Michael L. Kirby, A.P.C. and individually. 
Fourth Amend. Comp., July 7, 1998, R. 1045. 
59. Defendant/appellee Post Kirby Noonan & Sweat is a professional law firm 
which had duties to third party beneficiary David Bennett from the signing of the October 
24, 1990 letter agreement with Jones, Waldo, Holbrook & McDonough. See supra. 
Nature of the Case,T[ 2. The law firm of Post Kirby itself is jointly and severally liable for 
the actions of its lawyers against client David Bennett as alleged in his Fourth Amended 
Complaint. See Fourth Amended Complaint, July 7, 1994, R. 1043 - 1138. 
60. Defendant/appellee Michael Kirby was a lead counsel by and for his law firm 
Post Kirby Noonan and Sweat from the signing of the October 24, 1990 letter agreement 
in joint-venture with the Jones, Waldo, Holbrook & McDonough lawyers. Michael 
Kirby led the participation of the law firm he founded. As well, he directed and 
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supervised the numerous subordinate Post Kirby lawyers who assisted in that suit 
including coordinating the joint-venture effort with defendant/appellee Jones Waldo. 
Fourth Amend. Comp., July 7, 1994, R. 1043 - 1138. 
61. Defendant/appellee Michael Kirby frequently traveled to Utah in his joint-
venture representation of plaintiff/appellant David Bennett with Jones Waldo. R. 1597 to 
1630 (Gen-Probe case Billing Records of Post Kirby). Other Post Kirby lawyers were 
often in attendance under his supervision. Id. Those many trips to Salt Lake City, Utah 
included negligently amending the fourth amended complaint in the Gen-Probe case 
during January 1991 (R. 1602-1604); defending David Bennett at his deposition (R. 1609-
1611); meeting with clients over factual issues (R. 1600-1601) and settlement 
discussions with clients during December of 1991. R. 1612. Acts that were breaches of 
duties or led to those breaches took place during meetings Mr. Kirby had with David 
Bennett in Salt Lake City, Utah and in the procurement of the bar order. David Bennett 
was injured in Utah by those actions personally and professionally. 
62. At the October 25, 1999 hearing, the billing records detailing 
defendant/appellees Post Kirby's activities in Utah are virtually uncontested. See 
Transcript, October 25, 1999, pp. 2:7-8 and 8:5-6 ("I don't think there's much by way of 
dispute on the facts".); see also Fourth Amended Complaint, July 7, 1998, 1043 - 1138. 
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7. SUMMARY OF ARGUMENT 
(This Section is Respectfully Omitted on Account of the 
Briefness of the Detail of the Arguments Below) 
8, DETAIL OF THE ARGUMENT 
Points presented on appeal include those pertaining to defendant / appellees Jones 
Waldo and Post Kirby. The issues regarding defendant / appellees Jones Waldo consist 
of POINT I through POINT V; issues primarily regarding defendant / appellees Post 
Kirby include POINT VI. Paragraphs 1-62 are incorporated herein by reference. 
POINT I 
The trial court erred by granting an inclusive motion to dismiss 
all of plaintiff/appellant David Bennett's claims against 
defendant/appellees Jones Waldo under Rule 12(b)(6) of the Utah 
Rules of Civil Procedure. 
The trial court erred by granting an inclusive motion to dismiss all of 
plaintiff/appellant David Bennett's claims under Rule 12(b)(6) of the UTAH RULES OF 
CIVIL PROCEDURE against defendant / appellees Jones Waldo. 
The Utah Supreme Court has set the standard of review for this case: 
Because we consider only the legal sufficiency of the complaint, we grant 
the trial court's ruling no deference and review it for correctness. 
Educ. Mut. v. Allied Prop. & Cas. Ins., 890 P.2d 1029, 1030 (Utah 1995). 
A dismissal is a severe measure and should be granted by the trial court 
only if it is clear that a party is not entitled to relief under any state of facts 
which could be proved in support of its claim. 
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Colman v. Utah State Land Board, 759 P.2d 622, 624 (Utah 1990). Prows v. State, 822 
P.2d 764 (Utah 1991). Society of Separationist v. Taggart, 862 P.2d 1339 (Utah 1993). 
Plaintiff/appellant David Bennett pleaded sufficient allegations in his Fourth 
Amended Complaint as to each claim against every defendant/appellee. Joint and several 
liability as to partners also applies. Intercontinental Leasing v. Anderson, 410 F. 2d 303, 
305 (10th Cir. 1969) (general partners are jointly and severally liable). Under the 
umbrella concept of joint venture, defendant / appellees Jones Waldo are liable for actions 
of defendant/appellees Post Kirby jointly and severally, and visa versa. R.T.C. v. Deloitte 
& Touche, 822 F.Supp. 1512 (Dist. Colo. 1993); see also Point VI, below. 
In the case at bar, a Summary Chart of Causes of Action was presented by 
plaintiff/appellant David Bennett during the argument in the trial court on October 25, 
1999 as a detailed comprehensive response to the defendant/appellees Jones Waldo's 
motion to dismiss under 12(b)(6), U.R.Civ.P. See addendum Attachment "12"; see 
Transept., October 25, 1999, p. 48:23-25, R. 2147; see also supra.. Statement of 
Additional Facts, If 53. 
The Summary Chart of Causes of Action presented the major claims pleaded 
against defendant / appellees Jones Waldo with the recognized elements of each 
compared against the paragraphs in the complaint that support each element. In keeping, 
each and every individual defendant/appellee of the law firm of Jones Waldo are jointly 
and severally liable in that all "participated" in the alleged acts pleaded against that law 
firm, by virtue of a Retainer Agreement with David Bennett dated April 18, 1990. See 
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Stewart v. Coffman, 748 P.2d 579 (Ut. Ct App.), cert. Denied, 765 P.2d 1277 (Utah 
1988) and Section 16-11-10, U.C.A.; see also Attachment "3". 
Examples of the participation of each individual defendant/appellee in the acts 
alleged in the Fourth Amended complaint are detailed above in the Statement of 
Additional Facts, paragraph 53, as to the Jones Waldo law firm; Christopher Burton; 
Sidney Baucom; and James Lowrie. See also supra., fflf 1-59; and the Fourth Amended 
Complaint, R. 1043-1138. 
POINT II 
The trial court erred in dismissing plaintiff/appellant David 
Bennett's claims on an apparent ground of res judicata or 
collateral estoppel against defendant / appellees Jones Waldo 
without an evidentiary hearing thereon and without entering 
findings of fact and conclusions of law in its judgment. 
The trial court erred in dismissing the claims David Bennett pleaded in his Fourth 
Amended Complaint against defendant / appellees Jones Waldo on grounds of res 
judicata and collateral estoppel without entering findings of fact or conclusions of law in 
its Minute Entry of February 11, 2000 (R. 1882-1883), Order of October 6, 2000 (1969-
1971) and the final judgment on February 28, 2001. See Attachment "2". 
In searching for a standard of review, this Utah Supreme Court in Retherford v. 
AT&T Communications of the Mt. States, Inc., 844 P.2d 949, 958, n.4 (Utah 1992), 
instructed that: 
Such a blanket statement [by the trial court in granting a motion to dismiss] 
provides us with no guidance as to the trial court's reasoning. It therefore 
does not comply with Rule 52(a) of the UTAH RULES OF CIVIL PROCEDURE, 
which requires trial judges to issue brief written statements of the grounds 
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for granting summary judgment [and Rule 12(b)(6), U.R.Civ.P, motions to 
dismiss] when multiple grounds are presented. See U.R.Civ.P. 52(a). 
In the Allen v. Prudential case, this High Court further stated: 
The court shall, however, issue a brief written statement of the ground for 
its decision on all motions granted under Rules 12(b)... when the motion is 
based on more than one ground. 
Allen v. Prudential Property & Casualty, Ins. Co., 839 P.2d 798, 800. 
In the case at bar, no evidentiary hearings were held and no findings of fact were 
stated either in the February 28, 2001 Order Denying Outstanding Motions (Attachment 
"2"), October 6, 2000 Order (1969-1971) or in the earlier February 11, 2000 Minute 
Entry. R. 1882-1883. No defendant answered the Complaint. The trial court merely 
made this "blanket statement" in these terms: 
Jones Waldo's Motion to Dismiss is granted based upon all of the analytical 
points and authorities set forth in Jones Waldo's memorandum in support, 
reply and oral argument. 
Minute Entry, February 11, 2000, R. 1882 -1883. 
Plaintiff/appellant David Bennett has been frustrated in this appeal by the paucity 
of any specific reasons underpinning the trial court's decisions now on appeal. Attempts 
were made by David Bennett to move the trial court to provide more complete opinions 
under Rule 52, U.R.Civ.P. R. 1859 - 1875 {Notice of Plaintiff's Objections to a Minute 
Entry and Proposed Order, January 28, 2000); and R. 1886 - 1893 {Reply of Plaintiff in 
Support of his Notice of Objections to a Minute Entry and Proposed Order, February 16, 
2000). 
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POINT III 
The trial court erred in dismissing plaintiff/appellant David 
Bennett's claims against defendant/appellees Jones Waldo when 
he had "opted out" of an underlying Bennett v. Gen-Probe action 
pursuant to Rule 23, F.R.Civ.P., and was expressly not bound by 
any class action order or judgment entered therein. 
The trial court erred further in dismissing plaintiff7appellant David Bennett's 
claims against defendant / appellees Jones Waldo in his Fourth Amended Complaint on 
notions of res judicata or collateral estoppel. The "Bar Order" issued by a California 
magistrate was issued long after David Bennett had "opted out" of the underlying Bennett 
v. Gen-Probe class proceedings in which the presiding Article III judge ruled that David 
Bennett was expressly not bound by any order or judgment entered therein. R. 1699 -
1711 (Final Judgment of Dismissal with Prejudice, Gen-Probe case, September 10, 1992) 
and R. 1179-1196 (Transcript of Hearing, Gen-Probe case, August 26, 1992). 
The standard of review for invocation of res judicata or collateral estoppel presents 
a question of law which is to be reviewed for correctness, without deference to the lower 
court. PGM, Inc. v. Westchester Investment Partners, 995 P.2d 1252, 1254 (Utah App. 
2000). 
The Utah Court of Appeals stated the elements of res judicata and collateral 
estoppel in these terms: 
Claim preclusion [res judicata] bars an action when: (1) "both cases . . . 
involve the same parties or their privies"; (2) "the claim that is alleged to 
be barred [was] presented in the first suit"; and (3) "the su i t . . . resulted in 
a final judgment". 
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Issue preclusion [collateral estoppel] bars relitigation of the same issue 
litigated in prior litigation when: "First,... the issue challenged in the case 
at hand [was] essential to the issue decided in the previous action. Second, 
the issue in the previous action [was] decided in a final judgment on the 
merits. Third, the issue in the previous action [was] competently, fully, and 
fairly litigated. Fourth, the opposing party in the action at hand [was] either 
a party or a privy to the previous action." 
PGM, Inc., 995 P.2d at 1254, If 4 (Utah App. 2000) (emphasis added). 
In the long course of the proceedings thereunder, on September 10, 1992, a Final 
Judgment of Dismissal with Prejudice (R. 1699 - 1711) was entered in the Gen-Probe 
case*59 by California federal Judge Earl Gilliam who stated: 
The members of the Class listed on Exhibit 1 hereto [David D. Bennett] 
have submitted valid requests for exclusion and are not bound by this 
Judgment. 
See, Attachment "13" {Final Judgment of Dismissal with Prejudice, September 10, 1992 
(excerpts), R. 1699, 1704 and 1711); see also Hearing Transcript, August 26, 1992, Gen-
Probe case, California federal court, R. 1454-1470 (selected pages). 
After defendant / appellees Jones Waldo and Post Kirby procured a "Bar Order" 
from a magistrate, U.S. Court of Appeals for the Ninth Circuit ultimately REVERSED on 
June 19, 1997, the trial court's application of the "Bar Order": 
The district court's [California federal court's] orders finding Bennett and 
his counsel in contempt of the Bar Order and requiring Bennett to amend 
15 The Gen-Probe case is sometimes also referred to as the Bennett v. Bologna 
litigation, after the defendant/appellees erroneously dropped Gen-Probe, Inc. as a 
defendant from the fourth amended complaint filed in California federal court. 
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his complaint [in the Utah state court] and to pay sanctions are 
REVERSED. 
Id., R. 1746. See Attachment "9". The court noted that "Bennett timely opted out of the 
litigation". Id., R. 1744. 
Under these facts alone, defendant / appellees Jones Waldo cannot fulfill their 
burden of establishing the elements res judicata and collateral estoppel as applied to the 
proceedings that took place in California federal court. They fail in applying those 
notions to the "Bar Order" and its application to this Utah state court litigation. David 
Bennett was not a party to the final judgment in the Gen-Probe case; that judgment 
cannot now be used against him. 
Defendant/appellees Jones Waldo want it both ways. So now they choose virtually 
to ignore the June 19, 1997 concluding opinion of the Ninth Circuit Court. A decision is 
only res judicata if it has not been reversed on appeal. See Piacitelli v. Southern Utah 
State College, 636 P.2d 1063, 1065 (Utah 1981). The Ninth Circuit Court of Appeals 
accepted that David Bennett timely "opted out" of the case he originally brought as the 
sole plaintiff against Gen-Probe, Inc. and found that thereafter he properly filed a 
complaint in the Utah state trial court stating claims including those for breach of the 
retainer agreement and legal malpractice against Jones Waldo. Attachment "9"; and see 
Durkin v. Shea & Gould, 92 F.3d 1510, 1518 (9 t h Cir. 1996) (a settlement pursuant to 
Rule 23.1, F.R.Civ.P., does not immunize participating attorneys from subsequent 
malpractice actions.) And In re Corrugated Container Antitrust Litigation, 756 F.2d 411 
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(5th Q r 1985) ("A class action judgment cannot be used to collaterally estop an opt-out 
plaintiffs' action against a defendant in a separate action."). 
The "Bar Order" tactic of the defendant/appellees was a thinly veiled attempt to 
prevent former client David Bennett from having his "day in court". See Mick v. Brewer, 
923 F.Supp. 181, 183 (D. Kan. 1996) (the plaintiffs right of access to the courts) and 
PGM, Inc., 995 P.2d at 1254, If 5. 
POINT IV 
The trial court erred in dismissing plaintiff/appellant David 
Bennett's claims against defendant/appellees Sydney Baucom and 
James Lowrie on statute of limitation grounds without entering 
findings of fact and conclusions of law in its judgment. 
The trial court erred in dismissing plaintiff/appellant David Bennett's claims 
pleaded in his Fourth Amended Complaint against defendant/appellees Sydney Baucom 
and James Lowrie without entering findings of fact and conclusions of law. See Point II. 
As to a standard of review on this Point, perhaps the most cogent remark by the 
High Court was made in Retherford v. AT&T, 844 P.2d at 958, fn. 4: 
the presumption of correctness ordinarily afforded trial court rulings 'has 
little operative effect when members of the appellate court cannot divine the 
trial court's reasoning because of the cryptic nature of its rulings. 
Id. 
In the case at bar, no evidentiary hearings were held and no findings of fact were 
stated in the February 28, 2001 Order Denying Outstanding Motions (Attachment "2") 
or in the earlier February 11, 2000 Minute Entry. 
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POINT V 
The trial court erred when it dismissed plaintiff/appellant David 
Bennett's claims against defendant/appellees Sydney Baucom and 
James Lowrie on grounds of statute of limitations despite the 
existence of (1) a six year statute for "liability founded upon an 
instrument in writing"; (2) a four year statute for torts; (3) a 
statutory tolling of limitations periods; and where those 
defendants were principal members of the Jones Waldo firm 
when the complaint was first brought and were increasingly 
involved in the litigation. 
The trial court erred when it dismissed plaintiff/appellant David Bennett's claims 
in his Fourth Amended Complaint against defendant/appellees Sydney Baucom and 
James Lowrie despite the existence of (1) a maximum six year period for "liability 
founded upon an instrument in writing"; (2) a four years statute for torts; (3) a statutory 
tolling of limitation periods; and where Messrs. Baucom and Lowrie were prominent 
active members of the Jones Waldo firm when the complaint was first brought and were 
increasingly involved thereafter. 
The standard of review is for correctness without deference to the lower court. 
Rushton v. Salt Lake County, 977 P.2d 1201, 1203 (Utah 1999) held: 
[t]he proper interpretation of a statute is a question of law. Therefore, when 
reviewing an order of dismissal involving the interpretation of a statute, we 
accord no deference to the legal conclusions of the district court but review 
them for correctness. 
Id. at 1203. 
Section 78-12-23(2) of the UTAH CODE ANNOTATED allows: 
An action may be brought within six years: . . . (2) upon any contract, 
obligation, or liability founded upon an instrument in writing . . . . 
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Justice Richard Maughan , dissenting respecting other points, stated in Dunn v. McKay, 
Burton, McMurray & Thurman, that "employment of one member of a firm is generally 
deemed to be the employment of the firm." 584 P.2d 894, 903 (Utah 1978). Torts fall 
under a four year statute. Section 78-12-25, UTAH CODE ANNOTATED. A further 
legislative provision critical to the case at bar is Section 78-12-41, UTAH CODE 
ANNOTATED, which safeguards: 
When the commencement of an action is stayed by injunction or a statutory 
prohibition the time of the continuance of the injunction or prohibition is 
not part of the time limited for the commencement of the action. 
See Section 78-12-41, UTAH CODE ANNOTATED. 
Until reversed by the Ninth Circuit Court of Appeals, the California federal Bar 
Order halted all proceedings for over three years, from April 26, 1995 to July 6, 1998.16 
See Course of Proceedings, supra., fflf 21 - 31. R. 355 - 357 and R. 1041 - 1042 (Order). 
The overriding Stay in fact included three distinct "instruments in writing", torts 
and statutes pleaded in the Fourth Amended Complaint. In particular, the "instruments in 
writing" include: 1.) the April 18, 1990 Retainer Agreement between Jones Waldo and 
16 On July 5, 1994, from a time literally before the outset of the litigation in the trial 
court (which began with the December 30, 1994 filing of the original Complaint), 
defendant/appellees Jones Waldo, with principal assistance of defendant/appellees Post 
Kirby, procured a Bar Order made permanent September 6, 1994. Based upon that Bar 
Order, moving party Jones Waldo was granted a Stay on the proceedings from April 26, 
1995 to July 6, 1998 in the underlying Utah state court. That Stay was made indefinite by 
Minute Order entered after a status conference held June 6, 1995. 
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David Bennett; Attachment "3", R. 1101-1111; 2.) the October 24, 1990 Letter 
Agreement creating a joint-venture between Jones Waldo and Post Kirby to represent 
David Bennett (and others); Attachment "4", R. 1113 - 1114; and 3.) the Bar Order 
itself procured on July 5, 1994 by Post Kirby and Jones Waldo and enforced against 
David Bennett in the State of Utah. R. 1071 - 1078. 
In light of the over three year tolling Stay of court proceedings, and the six year 
statute of limitations for bringing claims upon an "instrument in writing", the protracted 
period for redress extends to over nine years. Claims brought by David Bennett on July 
7, 1998 against Jones Waldo lawyers Sydney Baucom and James Lowrie under the 
Retainer Agreement, Letter Agreement and Bar Order were instituted well before the 
extended nine year period. 
As well, tort claims pleaded by plaintiff/appellant David Bennett in his Fourth 
Amended Complaint also should be considered timely filed within the statute of 
limitations, particularly under the protracted period of redress extending over seven years 
beginning September 10, 1992.17
 R . 1082 - 1089. As this High Court held in Ward v. 
Intermountain Farmers Association, 907 P.2d 264 (Utah 1995): An action for legal 
malpractice may be framed conceptually as either a tort or breach of contract, with the 
longer statute of limitations applicable. Kilpatrick v. Wiley, Rein & Fielding,909 P.2d 
1283 (Utah Ct. App. 1996). 
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POINT VI 
The trial court erred in finding that defendant/appellees Michael 
Kirby and Post Kirby did not have minimum contacts in the State 
of Utah sufficient to satisfy jurisdiction according to the Utah 
Long-Arm Statute, Section 78-27-24, UTAH CODE ANNOTATED, 
and, the trial court erred in finding those contacts did not satisfy 
due process. 
The trial court erred in finding that defendant/appellees Michael Kirby and Post 
Kirby did not have minimum contacts in the State of Utah sufficient to satisfy the 
imposition of jurisdiction under the Utah Long Arm Statute, Section 78-27-24, UTAH 
CODE ANNOTATED, as pleaded in the Fourth Amended Complaint by plaintiff/appellant 
David Bennett, and, the trial court erred in finding those contacts did not satisfy due 
process pursuant to the fourteenth amendment, section one of the U.S. Constitution. 
A. Utah Long-Arm Statute 
The standard of review for a motion to dismiss for lack of personal jurisdiction is 
for correctness. Phone Directories Co., Inc. v. Henderson, 8 P.3d 256, 258, <|[ 2 (Utah 
2000). "An issue of jurisdiction is one of law as applied to the facts as properly 
determined": the court is free to "grant no deference to the conclusions of the trial court". 
SII MegDiamond Inc. v. American Superabrasives Corp., 969 P.2d 430 (Utah 1998). 
The Utah long-arm statute states, in pertinent part: 
Any person, notwithstanding Section 16-10a-1501, whether or not a citizen 
or resident of this state, who in person or through an agent does any of the 
17 On September 10, 1992, the Gen-Probe case was dismissed with prejudice. R. 
1699-1711. 
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following enumerated acts, submits himself, and if an individual, his 
personal representative, to the jurisdiction of the courts of this state as to 
any claim arising out of or related to: 
(1) the transaction of any business within this state; 
(4) contracting to supply services or goods in this state; 
(5) the causing of any injury within this state whether tortuous or by breach 
of warranty. . . . 
Section 78-27-24, UTAH CODE ANNOTATED (as amended 1998). Neways v. 
McCausland, 950 P.2d 420, 423-424 (Utah 1997). In Anderson v. American Soc'y of 
Plastic SurReons, 807 P.2d 825, 828 (Utah 1990), the Supreme Court ruled that a prima 
facie showing of jurisdiction under the Utah long-arm statute merely requires that a 
complaint allege injuries to a plaintiff sustained in Utah caused by an out-of-state 
defendant. "The plaintiffs factual allegations are accepted as true unless otherwise 
controverted." Starways, Inc. v. Curry, 980 P.2d 204, 206, % 5 (Utah 1999), citing 
Anderson, 807 P.2d at 827. Section 48-1-4, U.C.A., states: 
In determining whether a partnership exists . . . . (4) The receipt by a 
person of a share of the profits of a business is prima facie evidence that he 
is a partner in the business.... 
In the case at bar, only a prima facie showing of jurisdiction is required under the 
Utah long-arm statute for a finding of personal jurisdiction over Post Kirby. 
Plaintiff/appellant David Bennett's Fourth Amended Complaint sufficiently alleges 
injuries to David Bennett sustained in Utah caused by Mr. Kirby and his law firm. R. 
1043 - 1138; see also supra., Statement of Additional Facts, fflf 54-58. Pursuant to 
Section 48-1-4, U.C.A., defendant/appellees Jones Waldo and Post Kirby effectively 
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agreed to share the profits of their joint representation of plaintiff/appellant David Bennett 
in the Letter agreement dated October 24, 1990. Attachment "4" (R. 1113-1114). At 
the end of the Gen-Probe case, attorneys fees were shared. R. 1486-1491 {Order 
Approving Award of Attorneys' Fees and Costs, October 27, 1992). 
In particular, the contracting partners defendant / appellees Post Kirby and Jones 
Waldo, principally acting through Michael Kirby, caused a Bar Order to be engineered in 
California federal court that impacted plaintiff/appellant David Bennett in Utah. See 
Starways, Inc. v. Curry, 980 P.2d 204 (Utah 1999) (Personal jurisdiction was obtained 
when California residents sent facsimilies into Utah.); see also R. 1071 - 1099; and 
State, of Additional Facts., supra., ffl[ 53-58. Mr. Kirby and his law firm's role in causing 
the bar order to affect David Bennett in Utah clearly met the prima facie standard of 
establishing jurisdiction as pleaded. R. 1043 - 1138; see supra. State, of Additional 
Facts., «[fl[ 1-58; see also Anderson v. American Soc'y of Plastic Surgeons 870 P.2d 825, 
828 (Utah 1991). 
The Fourth Amended Complaint of plaintiff / appellant David Bennett clearly 
pleads that he was damaged in Utah by defendant / appellees Post Kirby by breaches of 
duties and improper enforcement of a Bar Order which included obstructing David 
Bennett's access to courts and was a prior-restraint of free speech violative even of the 
United States Constitution and Constitution of Utah. R. 1077-1078. For a startingly 
comparable case, see Proctor & Gample Co. v. Bankers Trust Co., 78 F.3d 219 (6^ Cir. 
1996). David Bennett's counsel was held in contempt and he was sanctioned over 
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$27,000 - - which was returned when the enforcement of the Bar Order was reversed. His 
Utah state court action was delayed over three years and the costs of defending the 
issuance and enforcement of the Bar Order totaled over $200,000 out-of-pocket costs and 
psychiatric treatment requiring medication. R. 1043 - 1138. 
In particular, Article I, Section 11 of the UTAH CONSTITUTION provides: 
All courts shall be open, and every person, for an injury done to him in his 
person, property or reputation, shall have remedy by due course of law, 
which shall be administered without denial or unnecessary delay; and no 
person shall be barred from prosecuting or defending before any tribunal in 
this State, by himself or counsel, any civil cause to which he is a party. 
See also U.S. CONSTITUTION, Amendment I. Going on, Article I, Section 1 of the UTAH 
CONSTITUTION further states: 
All men have the inherent and inalienable right to enjoy and defend their 
lives and liberties . . . and petition for redress; to communicate freely their 
thoughts and opinions . . . . 
See also U.S. CONSTITUTION, Amend. I. 
As well, plaintiff/appellant David Bennett pleaded in his Fourth Amended 
Complaint that he was damaged by defendant / appellees Post Kirby in the course of the 
joint-venture partnership they undertook with defendant / appellees Jones Waldo. R. 
1043 - 1138. Mr. Kirby and Post Kirby jointly represented David Bennett, a third-party 
beneficiary of the Letter agreement of October 24, 1990. See Section 48-1-4, U.C.A. 
Numerous legal malpractices by Post Kirby took place in the State of Utah that damaged 
David Bennett in Utah. R. 1043 - 1138. An uncontroverted list of contacts Mr. Kirby 
made during that period in the State of Utah is found appended as Attachment "14" 
- 46 - 9/27/01 12:37 PM 
(Excerpts from the Declaration of Michael Kirby, October 27, 1992, Gen-Probe case), R. 
1597 - 1630. See State, of Additional Facts, f 57. In particular, from January 14, 1991 to 
January 18, 1991, Mr. Kirby traveled to Salt Lake City, Utah with other Post Kirby 
lawyers and proceeded to personally prepare a fourth amended complaint in the Gen-
Probe case which embodied legal malpractice. R. 1603 to 1604. Malpractice and 
deceptions included dropping key parties and claims, and thereafter changing the 
definition of the class without real notice to the court or the named plaintiff David 
Bennett. R. 1046-1070. 
Finally, in an overriding consideration, personal jurisdiction should be established 
over defendant / appellees Post Kirby in light of the fact that Post Kirby contracted with 
defendant / appellees Jones Waldo as Utah joint-venture partners "to undertake a joint 
representation with you of the plaintiffs in this action". R. 1114 (Letter agreement, 
October 24, 1990 between Jones Waldo and Post Kirby). See R.T.C. v. Deloitte and 
Touche, 822 F. Supp. 1512, 1514 (D. Colo. 1993), citing the Tenth Circuit Court as 
follows: 
Through the instrumentality of the partnership, the individual partners 
purposely availed themselves of the privilege of conducting business 
activities in Kansas and invoked the benefits and protections of its laws to 
satisfy their personal economic desires. This is enough to invoke the long-
arm statute and to subject them to personal jurisdiction. 
Intercontinental Leasing v. Anderson, 410 F.2d 303 (10 th Cir. 1969). 
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B. Due Process 
The standard of review set by the Utah Supreme Court in exercising the Utah long-
arm statute within the due process clause, fourteenth amendment, section one of the 
United States Constitution has been stated in these terms: 
The "ultimate ruling on an issue of jurisdiction is one of law as applied to 
facts as properly determined". Therefore, we grant no deference to the 
conclusions of the trial court. (Citations omitted) 
In SII Megadiamond, Inc. v. American Superabrasives Corp., 969 P.2d 430, 433 (Utah, 
1998), the High Court further ruled: 
It is well established that jurisdiction must result from " 'minimum contacts 
with [the forum state] such that the maintenance of the suit does not offend 
"traditional notions of fair play and substantial justice.'" Consequently, 
defendant must have " 'purposefully avail[ed] itself of the privilege of 
conducting activities within the forum State, thus invoking the benefits and 
protections of its laws.5" 
969 P.2d at 435. (Internal citations omitted). 
In keeping, defendant / appellees Michael Kirby and Post Kirby should be found 
to have due process "minimum contacts" with the State of Utah. Mr. Kirby and Post 
Kirby should be required to defend themselves in the Utah courts. Mr. Kirby and Post 
Kirby should have "reasonably anticipate^] being haled into court" in Utah. Asserting 
jurisdiction over Mr. Kirby and Post Kirby can in fairness be balanced in favor of 
requiring them to defend themselves in Utah for actions that caused David Bennett the 
injury in Utah that he pleaded in his Fourth Amended Complaint. 
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9. CONCLUSION AND RELIEF SOUGHT 
Plaintiff/appellant David Bennett seeks his "day in court" as prayed for in his 
Fourth Amended Complaint against his former attorneys-of-record defendant/appellees 
Jones Waldo and Post Kirby. They failed in their representation of him at key times 
during the underlying Gen-Probe case and thereafter as they procured a flawed Bar Order 
and wrongfully enforced it. Through this appeal, David Bennett asks this Court to reverse 
the trial court on the following grounds: 
The trial court erred by granting an inclusive motion to dismiss all of David 
Bennett's claims in his Fourth Amended Complaint against defendant / appellees Jones 
Waldo with the following assertions: 
(1). Rule 12(b)(6) of the UTAH RULES OF ClVIL PROCEDURE where the Complaint 
clearly stated a claim; 
(2). Res judicata and collateral estoppel without entering findings of fact or 
conclusions of law in its Minute Entry of February 11, 2000 (R. 1882-1883), Order 
of October 6, 2000 (1969-1971) and the final judgment on February 28, 2001; 
(3) On notions of res judicata or collateral estoppel where the "Bar Order" issued 
by a California magistrate was issued long after David Bennett had "opted out" of 
the underlying Bennett v. Gen-Probe class proceedings in which the presiding 
judge ruled that David Bennett was expressly not bound by any order or judgment 
entered therein. 
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The trial court erred in dismissing plaintiff/appellant David Bennett's claims 
pleaded in his Fourth Amended Complaint against defendant/appellees Sydney Baucom 
and James Lowrie without entering findings of fact and conclusions of law; and despite 
the existence of (1) a maximum six year period for "liability founded upon an instrument 
in writing"; (2) a four year statute for torts; (3) a statutory tolling of limitation periods; 
and where Messrs. Baucom and Lowrie were prominent active members of the Jones 
Waldo firm when the complaint was first brought and were increasingly involved 
thereafter. 
Finally, the trial court erred in finding that defendant/appellees Michael Kirby and 
Post Kirby did not have minimum contacts in the State of Utah sufficient to satisfy the 
exercise of jurisdiction under the Utah Long Arm Statute, Section 78-27-24, UTAH CODE 
ANNOTATED where the Complaint clearly pleaded that actions by the defendants had 
caused injury in Utah and thus satisfied the applicable prima facie showing of 
jurisdiction. The injury was of Constitutional dimensions. 
10. ORIGINAL SIGNATURE OF COUNSEL OF RECORD 
Respectfully submitted and dated this <^\ »^  day of September, 2001. 
Daniel G. Moquin, 
Attorney for Plaintiff/ Appellant David D. Bennett 
David D. Bennett, Plaintiff and Appellant 
1189 South 2100 East, Salt Lake City, Utah 84108 
(yc^/ 
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11. PROOF OF SERVICE 
Re: David D. Bennett v. The Law Firm of Jones, Waldo, Holbrook and McDonough, 
e ta l , Utah Supreme Court, Case No. 2001-0296-SC 
I hereby certify that on this Z>:v*- day of September, 2001,1 caused to be sent, 
through the United States mail, first-class, postage prepaid, two (2) true and correct 
copies of the 
BRIEF OF APPELLANT 
DAVID D. BENNETT 
addressed to each the following: 
James S. Jardine, Esq. 
Rick B. Hoggard, Esq. 
Arthur B. Berger, Esq. 
RAY, QUINNEY & NEBEKER 
Telephone: (801) 532-1500 
Suite 500 
79 South Main Street 
Salt Lake City, Utah 84111 
R. Brent Stephens, Esq. 
SNOW, CHRISTENSEN & 
MARTINEAU 
Telephone: (801) 521-9000 
11th Floor 
10 Exchange Place 
Salt Lake City, Utah 84111 
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12. ADDENDUM 
1 ATTACHMENT NO. 
1 
2 
3 
4 
5 
6 
7 
DOCUMENT 
Notice of Appeal to Utah Supreme Court, filed March 27, 
2001. 
Order Denying Outstanding Motions, filed February 28, 
2001, by Judge Tyrone Medley | 
Retainer Agreement between plaintiff/appellant David 
Bennett and defendant/appellees Jones Waldo, April 18, 
1990 (R. 1101-1111) 
Joint-Venture Letter Agreement between 1 
defendant/appellees Jones Waldo and Post Kirby, 
October 24,1999 (R.1113-1114) 
Memorandum decision of Ninth Circuit Court, June 19, 1 
1997, (R. 1743-1746) 
Letters to Judge Judith Keep, California federal court 
from eight Gen-Probe case named plaintiffs denouncing 
Bar Order, March and April, 1995 (R. 825-831) 
Hearing Transcript of June 5,1995 in Utah state court 
(R. 781-792) 
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['"'" 8 
9 
10 
11 
12 
13 
14 
Minute Entry, June 6,1995, Stay to remain in effect (R. 
360) 
Memorandum decision, June 19,1997, Ninth Circuit 
Court, Reversing enforcement of Bar Order. (R. 1743-
1746). 
Order, October 25,2000, Chief Justice Richard C. Howe 1 
for the Utah Supreme Court, Case No. 20000518 
Order, February 21,2001, Chief Justice Howe for the 
Utah Supreme Court, Case No. 20000938-SC 
Summary Chart of Each Cause of Action Under Utah Law 1 
and the Correlative Paragraphs in David Bennett's 
Complaint, presented at Utah state court hearing on 
October, 25,1999 
Final Judgment of Dismissal with Prejudice (excerpts), 1 
September 10,1992, Gen-Probe case, California federal 
court (R. 1699,1704 and 1711); 
Excerpts from the Declaration of Michael Kirby, October 1 
27,1992, Gen-Probe case (R. 1597 -1630) | 
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James N. Barber, Esq. (USB #0198) 
Attorney at Law 
Telephone: (801) 364-6500 
Telecopier: (801) 364-3406 
First Floor, Bank One Tower 
50 West Broadway 
Salt Lake City, Utah 84101 
Daniel G. Moquin (USB # 7585) 
Attorney at Law 
Telephone: (801)484-7423 
443 East 2400 South 
South Salt Lake City, Utah 84115 
Attorneys for Plaintiff and Appellant David D. Bennett 
IN THE TfflRD JUDICIAL DISTRICT COURT, 
SALT LAKE COUNTY, STATE OF UTAH 
DAVID D. BENNETT, 
Plaintiff and Appellant, 
vs. 
THE LAW FIRM OF JONES, WALDO, 
HOLBROOK & McDONOUGH; 
CHRISTOPHER L. BURTON; SIDNEY 
G. BAUCOM; JAMES S. LOWRY; 
THE LAW FIRM OF POST, KIRBY, 
NOONAN & SWEET, L.L.C.; and 
MICHAEL L. KIRBY, A.P.C. and 
Individually, 
Defendants and Appellees. 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
NOTICE OF APPEAL 
Trial Court No. 94-09-08220 
Judge Tyrone E. Medley 
NOTICE IS HEREBY GIVEN that Plaintiff David D. Bennett appeals to the Utah 
Supreme Court the final order of the Honorable Tyrone E. Medley entered in this matter on 
February 28, 2001 and titled Order Denying Outstanding Motions. That February 28, 2001 
Order is appealed in its entirety as the final judgment as to defendants Post, Kirby, Noonan & 
Sweat, P.C., Michael L. Kirby, A.P.C., and Michael Kirby, individually (collectively "Post 
Kirby"). 
As well, an October 6, 2000 Order as to defendants Jones, Waldo, Holbrook & 
McDonough, Christopher L. Burton, Sidney G. Baucom, and James S. Lowrie (collectively 
"Jones Waldo") is also hereby appealed in its entirety. On February 21, 2001, Chief Justice 
Richard C. Howe on behalf of the Utah Supreme Court stated by Order that an October 31, 2000 
appeal of that October 6, 2000 judgment in favor of Jones Waldo: 
is dismissed on the court's own motion on the ground there has been no final 
judgment entered, and this court lacks jurisdiction. The order dismissing the law 
firm of Jones Waldo was not certified as a final judgment under rule 54 (b) Utah 
R. Civ. P. Because the judgment dismissing the law firm of Post Kirby has never 
been finalized, there is no final judgment in this case. This appeal is dismissed 
without prejudice. 
The judgment dismissing the law firm of Post Kirby has now been finalized in the February 28, 
2001 Order being appealed hereby. Therefore, the October 6, 2000 Order as to Jones Waldo can 
now also be deemed a final appealable order. 
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Respectfully submitted and dated this A- » day of March, 2001. 
, ^ ^ 1/fe^ y 
James N. Barber 
Daniel G. Moquin 
Attorneys for Plaintiff and Appellant David D. Bennett 
David D. Bennett, Plaintiff and Appellant 
1189 South 2100 East 
Salt Lake City, Utah 84108 
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CERTIFICATE OF SERVICE 
Re: David D. Bennett v. Jones Waldo Holbrook & McDonough, et aL, Civil No. 94-09-
08220, Third Judicial District, Salt Lake County, State of Utah, Judge Tyrone E. 
Medlev. 
>'jlr^ 
I hereby certify that on this Z7- dav of March, 2001,1 caused to be sent, through 
the United States mail, first-class, postage prepaid, a true and correct copy of the foregoing: 
NOTICE OF APPEAL 
addressed to the following: 
James S. Jardine, Esq. 
Rick B. Hoggard, Esq. 
Arthur B. Berger, Esq. 
RAY, QUINNEY & NEBEKER 
(801)532-1500 
79 South State Street 
P.O. Box 45385 
Salt Lake City, Utah 84145-0385 
The above mentioned represent the 
Law Firm of Post, Kirby, Noonan & Sweat; 
and Michael L. Kirby, A.P.C. and 
Individually. 
R. Brent Stephens, Esq. 
SNOW, CHRISTENSEN & 
MARTINEAU 
10 Exchange Place, Eleventh Floor 
P.O. Box 45000 
Salt Lake City, Utah 84145 
The above mentioned represent the 
Law Firm of Jones, Waldo, Holbrook & 
McDonough; Christopher L. Burton; Sidney 
G. Baucom; and James S. Lowrie. 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
DAVID D. BENNETT, : ORDER DENYING OUTSTANDING 
MOTIONS 
Plaintiff, : 
CASE NO. 940908220 
vs. : 
JONES, WALDO, HOLBROOK & : 
MCDONOUGH, et ai., 
Defendants. 
On May 26, 2000, plaintiff filed a Motion to the Court under 
Rule 60 to Strike a February 28, 2000, Ruling; and to Decide upon 
a Timely Filed Rule 59 Motion ("Plaintiff's May Motion11) . On 
October 2, 2 000, that Motion came on for hearing before the Court, 
James N. Barber, R. Priya Seshachari, Daniel G. Moquin appearing on 
behalf of plaintiff, Rick B. Hoggard appearing on behalf of the 
Post Kirby defendants, and R. Brent Stephens appearing on behalf of 
the Jones, Waldo defendants. After having considered the briefing 
and arguments of counsel, the Court took the plaintifffs Motion 
under advisement. On October 6, 2 000, the Court denied plaintiff's 
Motion in its entirety during a telephone conference with Mr. 
Barber, Ms. Seshachari, Mr. Hoggard and Mr. Stephens ("October 6th 
Ruling"). 
On October 25, 2000, and February 23, 2001, the Utah Supreme 
Court issued Orders dismissing plaintiff's appeal in this matter 
BENNETT V. 
JONES, WALDO PAGE 2 ORDER 
("Supreme Court Order"). Plaintiff contends that this Order 
"effectively overrules" the October 6th Ruling. Based on 
plaintiff's interpretation of the Supreme Court Orders, he argues 
that this Court has yet to rule on the Notice of Plaintiff's 
Objections to a Minute Entry and Proposed Order filed January 28, 
2000, and/or the Reply of Plaintiff in Support of his Notice of 
Objections to a Minute Entry and Proposed Order filed February 11, 
2000 ("Plaintiff's January/February Objections"), which 
individually or collectively constitute a Motion under Utah Rule of 
Civil Procedure, Rules 52 and/or 59. Post Kirby disagrees that the 
Supreme Court Orders have any effect on this Court's October 6th 
Ruling. A hearing on these matters was held in this court on 
February 21, 2 001. 
IT IS HEREBY ORDERED that: 
1. For all of the reasons set forth in Post Kirby's relevant 
briefing and as further explained by the Court during the October 
6th telephone conference, plaintiff's May Motion is denied in its 
entirety. This Order resolves the purported Rule 59 Motion. To 
the extent, if any, plaintiff's Objections or Reply can be 
construed as a Rule 59 Motion, they have been previously considered 
and rejected on their merits as set forth in the Court's February 
Judgments. 
BENNETT V. 
JONES, WALDO PAGE 3 ORDER 
2. After review of the Supreme Court's October 25, 2000, and 
February 23, 2001, Orders and circumstances issued thereunder this 
Court finds and concludes that the Supreme Court did not consider 
the merits of any Rule 59 Motion, therefore, the Mandate Rule does 
not apply. However, to the extent, if any, the Utah Supreme 
Court's Orders referenced hereinbefore are inconsistent with the 
ruling in paragraph 1, the Court denies plaintiffs1 
January/February Motion for all of the reasons set forth in Post 
Kirby's relevant briefing. 
3. The Court has considered and denies to the extent 
inconsistent, if at all, with this Order the following filings of 
plaintiff: the Notice of Objections to Proposed Order, filed by 
plaintiff on October 22, 2 000, the Notice of Utah Supreme Court 
Ruling Contrary to the District Court's Tentative Decision and 
Request for Status Conference, filed November 1, 2 000, the Motion 
Re Second Request for Status Conference, filed November 15, 2000, 
the Motion that this Court Act Pursuant to Order of the Utah 
Supreme Court Entered October 25, 2000, filed November 16, 2000, 
the Notice of Order Issued February 23, 2001, by Supreme Court 
filed February 26, 2001, and related briefing. 
BENNETT V. 
JONES, WALDO PAGE 4 ORDER 
4. This Order disposes of all pending Motions, Notices, 
Objections, and filings before the Court, including any Objections 
to the form or substance of this Order. 
Dated this day of February, 2001, 
TYR0KE E. MEDLEY \ \^:ti^ /I I 
DISTRICT COURT JUDGE ''s^ xJ ; 
A ' A , . S M . S > ' '-, . v 
•V A^ .01.s ***'-' :Ay 
BENNETT V. 
JONES, WALDO PAGE 5 ORDER 
MAILING CERTIFICATE 
I hereby certify that I mailed and faxed a true and correct 
copy of the foregoing Order Denying Outstanding Motions, to the 
following, this, day of February, 2 001: 
James N. Barber 
Attorney for Plaintiff 
50 W. Broadway, First Floor 
Salt Lake City, Utah 84101 
Fax No. 364-3406 
Daniel G. Moquin 
Attorney for Plaintiff 
443 East 2400 South 
Salt Lake City, Utah 84115 
Fax No. 582-9445 
Rick B. Hoggard 
Arthur B. Berger 
James S. Jardine 
Attorneys for Defendants Post, Kirby, 
Noonan & Sweat, Michael L. Kirby, 
A.P.C., and Michael L. Kirby 
79 S. Main, Suite 500 
P.O. Box 45385 
Salt Lake City, Utah 84145-0385 
Fax No. 532-7542 
R. Brent Stephens 
Attorney for Defendants Jones, Waldo 
10 Exchange Place, 11th Floor 
P.O. Box 45000 
Salt Lake City, Utah 8414 5 
Fax No. 363-0400 ^lfK\^ C5\jQr C^V\X-
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RETAINER AGREEMENT 
The u n d e r s i g n e d , David D. B e n n e t t , Jaraes W. B e n n e t t , 
L o r r a i n e J . Engstrom, Bud Mahas Cons t ruc t ion Co , , Harold 
Sandbeck, Arden Lubeck and Franklin Reed B e n n e t t , here inaf ter 
r e f e r r e d to c o l l e c t i v e l y as " C l i e n t s " , do he reby r e t a i n the law 
f i rm of J o n e s , Waldo, Holbrook & McDonough, P . C . , h e r e i n a f t e r 
r e f e r r e d to as "Law Firm", to represen t C l i e n t s as l e g a l 
c o u n s e l for a l l purposes in connection wi th t h a t c e r t a i n legal 
a c t i o n f i l e d in t h e United Sta tes D i s t r i c t C o u r t , D i s t r i c t of 
Utah, C e n t r a l D i v i s i o n , Civ i l No, 89-C-1074G ( h e r e i n a f t e r the 
" L a w s u i t " ) , a copy of the Second Amended Complaint being 
a t t a c h e d h e r e t o , on the following c o n d i t i o n s : 
1. Law Firm w i l l prosecute the Lawsui t on behalf of 
C l i e n t s a g a i n s t t h e defendants named in such Lawsuit and other 
r e s p o n s i b l e p a r t i e s as determined by Law-Firm ( h e r e i n a f t e r tive 
- D e f e n d a n t s " ) . With the exception of d e c i s i o n s r e g a r d i n g 
s e t t l e m e n t , Law Firm s h a l l have a u t h o r i t y t o make a l l dec i s ions 
r e l a t i n g to the p rosecu t ion of Lawsuit in i t s a b s o l u t e 
d i s c r e t i o n . Law Firm wi l l staff the case w i t h C h r i s t o p h e r L. 
B u r t o n , Esq . , a shareholder of Law Firm, as l e ad counse l and 
w i t h such o t h e r sha r eho lde r s , a s s o c i a t e s , p a r a l e g a l s and 
document c l e r k s as are determined by Law Firm in i t s s o l e 
d i s c r e t i o n to be necessary to prosecute the Lawsu i t . 
/ 
2. Payments to Law Firm for legal services and costs 
advanced will be contingent upon a recovery by Clients of money 
or other items of value from the Defendants or their insurers/ 
or any one of them. In the event of a recovery by clients of 
money or other items of value, whether or not such recovery is 
obtained from less than all Defendants or the Lawsuit continues 
after such recovery, the fees to be paid to Law Firm if 
recovery is made on a class action basis or on a derivative 
action basis shall be as fixed by the court. Otherwise/ the 
fees to the law firm will be equal to the aggregate of: 
(a) Thirty-three and four-tenths percent (33.4\) 
of all sums of money or other items of value actually 
recovered from the Defendants or their insurers/ or 
any one of the Defendants or their insurers, including 
compensatory and punitive damages, but excluding costs 
and attorney fees, whether by way of settlement/ 
judgment or otherwise. The said fee to be paid to Law 
Firm will be computed after any deductions for the 
payment of court awarded attorneys1 fees pursuant to 
paragraph 2(b) herein or the payment of costs pursuant 
to paragraph 2(b) herein. 
(b) One hundred percent (100%) of any attorneys' 
fees and costs awarded by the trial or appellate 
courts to Clients and recovered by Clients, to be paid 
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out of Clients* share of the t o t a l recovery calcula ted 
in accordance with paragraph 2(a) he re in . 
3* Law Firm agrees to pay a l l c o s t s of 
i n v e s t i g a t i o n , preparation and t r i a l of Lawsuit incurred 
subsequent to the date of the execut ion of t h i s Retainer 
Agreement/ including a l l out -of -pocket expenses necess i t a t ed by 
t h e l i t i g a t i o n , such as cour t c o s t s , s e r v i c e fees, copying 
c h a r g e s , postage, courier charges , t r a v e l expenses, cos t s of 
computerized legal research, court r e p o r t e r fees , exper t 
w i t n e s s fees and expert consu l t ing f e e s . For the purposes of 
t h i s Retainer Agreement, such cos t s s h a l l be termed cos t s 
advanced. For the purposes of paragraphs 2(b) and 4 of t h i s 
R e t a i n e r Agreement, costs advanced by Law Firm sha l l not 
i n c l u d e s e c r e t a r i a l , overhead and admin i s t r a t ive expenses of 
Law Firm. 
4 . In the event of a recovery by Cl ients of money or 
o t h e r items of value by way of in te r im judgment or se t t lement , 
C l i e n t s ' share of the t o t a l recovery pursuant to such interim 
judgment or settlement ca lcu la ted in accordance with paragraph 
2 h e r e i n , af ter deductions for Court awarded a t t o rney f s fees 
inc luded in such recovery may be held by Law Firm in i t s t rus t 
account for the benefit of C l i en t s , Law Firm shal l provide 
C l i e n t s a periodic accounting of any of C l i en t s 1 recovery by 
way of inter im settlement or judgment held in t r u s t by Law Firm 
f o r the reimbursement of cos t s pursuant to t h i s paragraph. 
- 3 -
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5 . C l i e n t s agree that the Law Firm may, at i t s sole 
d i s c r e t i o n , r e t a i n i nves t i ga to r s , expe r t w i tnes se s and expert 
c o n s u l t a n t s whose fees shal l be advanced by Law Firm and shall 
be chargeable as c o s t s advanced by the Law Firm pursuant to 
paragraphs 2 ( b ) , 3 and 4 of th i s Re ta ine r Agreement. 
6. C l i e n t s agree that Law Firm may, at i t s sole 
d i s c r e t i o n , r e t a i n assoc ia te counsel to a s s i s t in the 
p rosecu t ion of C l i e n t s ' Causes of Action provided associate 
counsel i s r e t a i n e d at Law Firm fs s o l e expense . Law Firm 
in tends to employ as associate counsel , Wallace R. Bennett/ 
Esq. of S a l t Lake C i t y . Clients do not o b j e c t to the 
p a r t i c i p a t i o n of Wallace R. Bennett, as counsel for Clients . 
Law Firm acknowledges and agrees t h a t Law Firm and Wallace R. 
Bennet t , whi le he i s engaged as a s s o c i a t e counsel , shal l be 
j o i n t l y r e s p o n s i b l e to Clients for the r e p r e s e n t a t i o n of 
C l i e n t s in the Lawsuit . 
7. C l i e n t s agree that Law Firm may, at i t s sole 
d i s c r e t i o n , u t i l i z e computer research s e r v i c e s of Westlaw, 
Lexis or o t h e r s and tha t the charges o r d i n a r i l y made by Law 
Firm to i t s o the r c l i e n t s for such computerized research 
se rv i ces s h a l l be chargeable as co s t s advanced by Law Firm 
pursuant to paragraphs 2(b), 3 and 4 of t h i s Retainer Agreement. 
8 . C l i e n t s agree to fu l ly coopera te with Law Firm in 
the prosecut ion of the Lawsuit. C l i e n t s agree to respond to 
H 
all reasonable requests by Law Firm for assistance in the 
Lawsuit and agree to devote substantial time and effort to 
assist Law Firm in the prosecution of the Lawsuit. For 
example, Clients agree to spend substantial time in providing 
answers to formal and informal inquiries, in investigating 
factual matters, in locating and collecting documents and in 
meeting with attorneys and agree to attend depositions, 
hearings, as well as the trial itself, when requested to do so 
by Law Firm. Client" understand that Law Firrafs agreement to 
represent Clients is contingent upon Clients* active and 
continuous cooperation throughout the Lawsuit. 
9. In the event a recovery involves an obligation of 
one or more Defendants to pay sums of money or to provide items 
of value in the future to Clients, Law Firm's fee will be 
negotiated with Clients"at the-time such obligation is-created 
and will be determined on the basis of any agreement Law Firm 
and Clients may arrive at through such negotiations. If the 
Law Firm and Clients are unable to agree on the fee because the 
value of such future payments or items of value are unknown, 
Law Firm's fee will be paid at the time the funds or items of 
value are actually received by Clients in accordance with 
paragraph 2 herein. 
10. Due to the nature of the Lawsuit, the recovery 
from one or more Defendants may be partly non-monetary. If a 
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judgment or settlement is obtained which provides for any 
non-monetary benefit to Clients, then the contingency fee set 
forth in paragraph 2 herein will also apply to the value of 
such non-monetary benefits. The value of such non-monetary 
benefits will be negotiated with Clients at the time of such 
settlement or judgment and will be determined on the basis of 
any agreement Law Firm and Clients may arrive at through 
negotiations* If Law Firm and Clients are unable to agree on 
the value of such non-monetary benefits, the value of such 
non-monetary benefits shall be determined by binding 
arbitration, the cost of which shall be shared equally by Law 
Firm and Clients.' In the event of arbitration, Law Firm shall 
appoint one arbitrator, Clients shall appoint one arbitrator, 
and the two arbitrators so chosen shall appoint a third 
arbitrator, and the Law Firm and the Clients shall be bound by 
a written decision of a majority of the arbitrators. The 
authority of the arbitrators shall be limited to ascertaining 
the value of non-monetary benefits. 
11. Clients authorize Law Firm to receive and to hold 
for Clients' benefit any settlement or award respecting 
Clients1 Causes of Action, and authorize Law Firm to subtract 
and retain its legal fees and costs advanced from such 
settlement or award in accordance with paragraphs 2 and 4 
herein, and to forward any balance to Clients with a written 
-6-
accounting of a l l surs and items of va lue received by Law Firm 
on C l i e n t s * behalf . 
12 . C l i en t s understand and agree tha t Law Firm sha l l 
have a l i e n , and hereby grant to Law Firm a l i en , upon Cl ien ts 1 
Causes of Act ion , any judgment or se t t l ement obtained thereon 
and the proceeds of any recovery, for Law Firm fs a t torneys ' 
fees and for any cos ts advanced by Law Firm in prosecuting 
C l i e n t s ' Causes of Action determined in accordance with 
paragraph 2 he re in . In the event C l i e n t s terminate th i s 
Reta iner Agreement prior to any recovery by judgment or 
s e t t l e m e n t and r e t a in successor counsel to further prosecute 
C l i en t s* Causes 6t Action, Law Firm s h a l l be en t i t l ed to and 
s h a l l have a l i e n against any judgment or settlement or other 
recovery i n favor of Clients for the l e s se r of the contingency 
fee desc r ibed in paragraph 2 herein or th ree times the costs 
advanced by Law Firm to the date of the termination of t h i s 
Reta iner Agreement plus a pro rata share of the fee (exclusive 
of a recovery of costs advanced) agreed by Clients to be paid 
t o successor counsel , prorated using the time value of legal 
s e rv i ce s performed by Law Firm (and i t s associa te counsel) and 
by successor counsel at the standard loca l b i l l i ng rates of the 
lawyers, p a r a l e g a l s and documents c l e r k s involved. 
1 3 . Cl ien ts agree not to en t e r any settlement of 
C l i e n t s 1 Causes of Action without the consent of Law Firm and 
- 7 -
Clients and Law Firm hereby agree that no settlement of 
Clients* Causes of Action shall be binding without the consent 
of Clients and Law Firm. Consent to settlement shall not be 
unreasonably withheld by either Law Firm or Clients, 
14. Law Firm has agreed to enter into this Retainer 
Agreement in part upon its understanding that the Lawsuit will 
be prosecuted as a shareholder derivative action and not as a 
class action. In the event that the Lawsuit cannot be 
prosecuted as a shareholder derivative action and it is 
necessary to prosecute the action as a class action, both the 
Law Firm and the Clients shall re-evaluate the matter to 
determine whether? they wish to pursue the matter as a class 
action; and if either decides not to do so—with the permission 
of the Court—the Law Firm may withdraw from the case or the 
Clients may dismiss the action. 
15. If at any point in the Lawsuit, Law Firm 
determines, after consultation with Clients, that the 
probability of a recovery is such that further efforts are not 
justified. Law Firm may withdraw as counsel unless Clients 
agree to convert the contingency fee arrangement described 
herein to the payment of fees on a standard hourly basis and 
pay Law Firm for its previous work at its regular hourly 
rates. In the event of a withdrawal, Law Firm shall retain its 
lien against any settlement or judgment in accordance with 
-8-
paragraph 12 herein and will fully cooperate with Clients and 
successor counsel to assure a smooth transition of the case to 
such successor counsel. 
16. Clients acknowledge and agree that Law Firm has 
not made any promises or guarantees regarding the outcome of 
Clients* Cause of Action. 
17. Clients and Law Firm acknowledge and agree that 
this Retainer Agreement shall be binding upon and inure to the 
benefit of Clients* executors, administrators, personal 
representatives, heirs, successors and assigns. 
18. In the event that any of the provisions of this 
Retainer Agreement is adjudged to be invalid or unenforceable, 
Law Firm and Clients agree that the remaining terms and 
provisions shall remain in full force and effect. 
19. In any action brought to enforce this Retainer 
Agreement, Law Firm and Clients agree that the Third Judicial 
District Court of Salt Lake County, State of Utah, shall have 
jurisdiction and venue and that the prevailing party in such 
action shall be entitled to the recovery of a reasonable 
attorneys* fee and reasonably incurred costs of litigation* 
20. This Retainer Agreement shall be interpreted, 
applied and enforced in accordance with the laws of the State 
of Utah. 
21. Clients and Law Firm acknowledge and agree that 
this Retainer Agreement constitutes the final written 
-9-
expression of all the terms of the retention of Law Firm to 
represent Clients in the prosecution of the Lawsuit and is a 
complete and exclusive statement of those terms and supersedes 
all prior understandings and agreements. Any modification of 
this Retainer Agreement or additional obligation assumed by any 
party to this Retainer Agreement shall be binding only if in 
writing signed by each party or by an authorized representative 
of each party. 
DATED thi Is /Z 
David D. Bennett 
James W. Bennett 
Lorraine J. Engstrom 
BUD-MAHAS CONSTRUCTION CO. 
By. 
Its 
Harold Sandbeck 
-10-
\0 
Arden Lubeck 
Franklin Reed Bennett 
JONES, WALDO, HOLBROOK & McDONOUGH 
crm 309/vb 
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October 24, 1990 
Via Facsimile 
Timothy C. Houpt, Esq. 
Jones, Waldo, Holbrook & McDonough 
170 South Main Street, Suite 1500 
Salt Lake City, Utah 84101 
Re: Bennett v. Bologna 
Dear Tim: 
To follow up on our meeting of last week, this letter 
will set forth what I understand to be the proposed 
arrangement for representation of the plaintiffs in the 
above referenced class action• 
Your firm will continue to act as lead counsel for the 
plaintiffs, and our firm will become co-counsel of record 
for the plaintiffs. My firm will have considerably greater 
responsibility than merely acting as local counsel, but X°M£-
firm will continu^Jbo^have the ultimate deniqigp making 
autHo^ity", afterconsultation with my firm, on any 
substantive or tactical decisions. The two firms will 
attempt to divide the workload in an equitable manner, 
inasmuch as this is a class cation, we have agreed that 
eachjfirm_ wilj^ keep tragjc_of^ incurred, 
and costs and disbursements, whicl^jK^ 
cQurt^upojTjny^ approval as to attorneys' 
feesT^For purposes ~sr-trur~time Tceeping, and in l'ight of the 
potential risks involved., and the necessity of carrying 
these accounts receivable for some period of time, our firm 
intends to utilize the following billing rates for the 
following respective attorneys and paralegals who will be 
working on this matter: 
D OST K lRBY N O O N A N <& S W E A T 
Timothy C. Houpt, Esq. 
October 24/ 1990 
Page 2 
Attorneys 
Michael L. Kirby 
Thomas W. Bettles 
James R, Lance 
G* Patrick Connors III 
Jeffrey P. Lendrum 
Paralegals 
Lorelei D. Ferovick 
other Paralegals 
$250 per hour 
$225 per hour 
$190 per hour 
$160 per hour 
$160 per hour 
$110 per hour 
$95 per hour 
Other attorneys who would become involved in the case 
would be billed commensurate with their experience level. 
It is my understanding that your firm would utilize 
comparable billing rates for lawyers of comparable 
experience particularly given the fact that lawyers from 
your firm will be required to do considerably more traveling 
on this case. 
Subsequent to our meeting, I have conferred with my 
partners on this matter and we are willing to undertake the 
joint representation with you of the plaintiffs in this 
action. If you and your clients, are in agreement, please 
let me know and I would like to schedule a time when a 
couple of lawyers (myself Included) and one paralegal from 
my firm can come to Salt Lake city to meet with you for a 
couple of days to get more familiar with this case, and 
determine what documents need to be copied for our files. 
If you have any questions, please give me a call. I look 
forward to working with you and your firm in this matter. 
Very truly yours,i 
Michael L. Kirby \ J 
of 
POST, KIRBY, NOONAN & SWEAT 
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DAVID L. SANDERS; R- PRlYA 
SESHACHARI, 
Appellants/ 
v. 
GEN-PROBE INC., a Delaware 
corporation; et al. 
Defendants, 
and 
LAW FIRM OF JONES, WALDO, 
HOLDBROOK & MCDONOUGH, et al. 
Appellees* 
96-55160 
96-55340 
96-55348 
96-55351 
D,C. NO- CV 90-01183-JNK 
MEMORANDUM 
Appeals from the United States District Court 
for the Southern District of California 
Judith N, Keep, Chief Judge, Presiding 
Argued and Submitted April 30, 1997 
Pasadena, California 
Before: SCHROEDER and LEAVY, Circuit Judges, and TRIMBLE,** 
District Judge. 
In these consolidated appeals, David D* Bennett, a former 
named plaintiff in Bennett v, Boloona. a securities fraud class 
* This disposition is not appropriate for publication and may 
not be cited to or by the courts of this circuit except as 
provided by Ninth Circuit Rule 36-3. 
** Honorable James T. Trimble, Jr., United States District Judge 
for the Western District of Louisiana, sitting by designation* 
action that was settled after Bennett opted out, and Bennett's 
attorneys appeal the district court's finding that Bennett's 
malpractice action against the attorneys for the class was in 
contempt of a Permanent Bar Order, Bennett also appeals the 
district court's order awarding fees and costs to his former 
counsel* We reverse the district court's orders. 
PACTS AND PRIOR PROCEEDINGS• 
Bennett, as the sole plaintiff, brought a class action for 
Gen-Probe, Inc.'s minority shareholders against Gen-Probe. He 
signed a retainer agreement with a Utah law firm, Jones, Waldo, 
Holbrook & McDonough, to represent him. Before certification of a 
settlement class and the district court's approval of a class 
settlement, Bennett timely opted out of the litigation. After the 
class action was settled, Bennett prepared a state court 
malpractice action against his former attorneys. The law firm 
requested and obtained a Permanent Bar Order from the district 
court. 
Bennett previously appealed the Bar Order and we affirmed, 
but construed the order narrowly: 
The district court may not prevent a Utah court from 
litigating malpractice and breach of contract issues 
relating to appellee law firm's representation of 
Bennett, because such litigation does not endanger or 
affect the "fruits and advantages" of the district 
court's judgment settling the underlying class action. 
Further, in adjudicating Bennett's malpractice and 
breach of contract claims, a Utah court may examine the 
adequacy of the class settlement, but only insofar as 
that settlement sheds light on appellee law firm's 
representation of Bennett. . . . [The bar order] should 
not be construed to limit Bennett to pursuit of his 
individual claims against the original class action 
defendant and to preclude any challenge to counsel's 
handling of the class action. 
2 
Bennett v. Gen-Probe. Inc., No, 95-55306, 1996 WL 328792, at *l-2 
(9th Cir. June 14, 1996). We also ordered that any further 
appellate proceedings in this matter, including any appeals from a 
contempt order, be referred to this panel. 
After appealing the Bar Order, Bennett brought an action in 
Utah state court against his former lawyers. Bennett's Second 
Amended Complaint alleged six individual claims: 1) breach of the 
retainer agreement, 2) legal malpractice, 3) breach of fiduciary 
duty, 4) intentional infliction of emotional distress, 5) abuse of 
process, and 6) punitive damages. Bennett's former lawyers asked 
the district court to find Bennett in contempt of the Bar Order. 
On January li, 1996, before our decision in the earlier appeal, 
the district court declared Bennett and his counsel in contempt 
and ordered Bennett to amend his state court complaint, finding 
that many of the factual allegations in the complaint challenged 
the sufficiency and fairness of the class action settlement and 
the adequacy of the law firm's legal services on behalf of the 
class. The district court also ordered Bennett to pay, as a 
sanction, costs and attorney's fees of $27,720.36. Bennett and 
his attorneys timely appealed, 
ANALYSIS 
Bennett's Second Amended Complaint does not assert any claim 
on behalf of the class and does not purport to affect the parties 
to the underlying class action settlement. When the complaint 
challenges the adequacy of the class settlement, it does so only 
insofar as it relates to the law firm's representation of Bennett. 
Similarly, Bennett's allegations concerning the law firm's 
3 
representation of the class relate to his claims concerning his 
representation* The district court erred in holding that any 
challenge to the adequacy of the settlement or to the law firm's 
representation of the class threatened the finality of the class 
action judgment and in finding Bennett and his counsel in 
contempt. 
The district court's orders finding Bennett and his counsel 
in contempt of the Bar Order and requiring Bennett to amend his 
complaint and to pay sanctions are REVERSED. 
4 
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April 13, 1995 
Honorable Judge Judith N. Keep 
United States District Court 
Southern District of California 
940 Front Street, Suite 1160 
San Diego,. California 92189 
Re: Bennett v. Gen-Probe, Civil No. 90-1183 K 
Dear Honorable Judge Keep: 
No authorization was given by me to bring any action in my 
name, individually or as a named plaintiff for a class, against 
David D. Bennett, especially for the purpose of seeking a 
Temporary Bar Order, a Permanent Bar Order or the enforcement of 
the same. 
I demand the immediate termination of any effort made for 
the purpose of seeking or enforcing any Temporary Bar Order or 
Permanent Bar Order against David Bennett in my name. 
I further demand the immediate termination of any and all 
actions by the following attorneys purporting to act in my name: 
Christopher L. Burton, Sidney G. Baucom and 
James W. Peters of Jones, Waldo, Holbrook & 
McDonough, as well as the lawyers acting as 
agents for Jones Waldo in California 
including Michael L. Kirby, James R. Lance, 
and Jeffery P. Lendrum of Post, Kirby, Noonan 
Sc Sweat. 
Thank you for your prompt consideration of this matter. 
Respectfully, 
March 15, 1995 
Honorable Judge Judith N. Keep 
United States District Court 
Southern District of California 
940 Front Street, Suite 1160 
San Diego, California 92189 
Re: Bennett v. Gen-Probe, Civil No. 90-1183 K 
Dear Honorable Judge Keep: 
No authorization was given by me to bring any action in my 
name, individually or as a named plaintiff for a class, against 
David D. Bennett, especially for the purpose of seeking a 
Temporary Bar Order, a Permanent Bar Order or the enforcement of 
the same. 
I demand the immediate termination of any effort made for 
the purpose of seeking or enforcing any Temporary Bar Order or 
Permanent Bar Order against David Bennett in my name. 
I further demand the immediate termination of any and all 
actions by the following attorneys purporting to act in my name: 
Christopher L. Burton, Sidney G. Baucom and 
James W. Peters of Jones, Waldo, Holbrook & 
McDonough, as well as the lawyers acting as 
agents for Jones Waldo in California 
including Michael L. Kirby, James R. Lance, 
and Jeffery P. Lendrum of Post, Kirby, Noonan 
& Swe^at. 
Thank you for your prompt consideration of this matter. 
Respectfully, 
2-
April 13, 1995 
Honorable Judge Judith N. Keep 
United States District Court 
Southern District of California 
940 Front Street, Suite 1160 
San Diego, California 92189 
Re: Bennett v. Gen-Probe, Civil No. 90-1183 K 
Dear Honorable Judge Keep: 
No authorization was given by me to bring any action in my 
name, individually or as a named plaintiff for a class, against 
David D. Bennett, especially for the purpose of seeking a 
Temporary Bar Order, a Permanent Bar Order or the enforcement of 
the same. 
I demand the immediate termination of any effort made for 
the purpose of seeking or enforcing any Temporary Bar Order or 
Permanent Bar Order against David Bennett in my name. 
I further demand the immediate termination of any and all 
actions by the following attorneys purporting to act in my name: 
Christopher L. Burton, Sidney G. Baucom and 
James W. Peters of Jones, Waldo, Holbrook & 
McDonough, as well as the lawyers acting as 
agents for Jones Waldo in California 
including Michael L. Kirby, James R. Lance, 
and Jeffery P. Lendrum of Post, Kirby, Noonan 
& Sweat. 
Thank you for your prompt consideration of this matter. 
Respectfully, 
~lytaJLL* 'TtW 'S^W/f; C.P.A. "fa/is 
March 3, 1995 
Honorable Judge Judith N. Keep 
United States District Court 
Southern District of California 
940 Front Street, Suite 1160 
San Diego, California 92189 
Re: Bennett v. Gen-Probe, Civil No. 90-1183 K 
Dear Honorable Judge Keep: 
No authorization was given by me to bring any action in my 
name, individually or as a named plaintiff for a class, against 
David D. Bennett, especially for the purpose of seeking a 
Temporary or Permanent Bar Order. 
I demand an immediate stop and withdrawl of any action 
brought in my name initiated against David Bennett in th±&*Court, 
I further demand the immediate formal withdrawal of the 
following attorneys of record now purporting to act in my name: 
Christopher L. Burton, Sidney G. Baucom and 
James W. Peters of Jones, Waldo, Holbrook & 
McDonough, as well as the lawyers acting as 
agents for Jones Waldo in California 
including Michael L. Kirby, James R. Lance, 
and Jeffery P. Lendrum of Post, Kirby, Noonan 
Sc Sweat. 
Thank you for your prompt consideration of this matter. 
Respectfully, 
?-1 - <?$ 
<K? 5? 
April 27, 1995 
Honorable Judge Judith N. Keep 
United States District Court 
Southern District of California 
940 Front Street, Suite 1160 
San Diego, California 92189 
Re: Bennett v. Gen-Probe, Civil No. 90-1183 K 
Dear Honorable Judge Keep: 
No authorization was given by me to bring any action in my 
name, individually or as a named plaintiff for a class, against 
David D. Bennett, especially for the purpose of seeking a 
Temporary Bar Order, a Permanent Bar Order or the enforcement of 
the same. 
I demand the immediate termination of any effort made for 
the purpose of seeking or enforcing any Temporary Bar Order or 
Permanent Bar Order against David Bennett in my name. 
I further demand the immediate termination of any and all 
actions by the following attorneys purporting to act in my name: 
Christopher L. Burton, Sidney G. Baucom and 
James W. Peters of Jones, Waldo, Holbrook & 
McDonough, as well as the lawyers acting as 
agents for Jones Waldo in California 
including Michael L. Kirby, James R. Lance, 
and Jeffery P. Lendrum of Post, Kirby, Noonan 
& Sweat. 
Thank you for your prompt consideration of this matter. 
Respectfully, 
April 27, 1995 
Honorable Judge Judith N. Keep 
United States District Court 
Southern District of California 
940 Front Street, Suite 1160 
San Diego, California 92189 
Re: Bennett v. Gen-Probe, Civil No. 90-1183 K 
Dear Honorable Judge Keep: 
No authorization was given by me to bring any action in my 
name, individually or as a named plaintiff for a class, against 
David D. Bennett, especially for the purpose of seeking a 
Temporary Bar Order, a Permanent Bar Order or the enforcement of 
the same. 
I demand the immediate termination of any effort made for 
the purpose of seeking or enforcing any Temporary Bar Order or 
Permanent Bar Order against David Bennett in my name. 
I further demand the immediate termination of any and all 
actions by the following attorneys purporting to act in my name: 
Christopher L. Burton, Sidney G. Baucom and 
James W. Peters of Jones, Waldo, Holbrook & 
McDonough, as well as the lawyers acting as 
agents for Jones Waldo in California 
including Michael L. Kirby, James R. Lance, 
and Jeffery P. Lendrum of Post, Kirby, Noonan 
Sc Sweat. 
Thank you for your prompt consideration of this matter. 
Respectfully, 
A-^\ £/te£ 
March 15, 1995 
Honorable Judge Judith N. Keep 
United States District Court 
Southern District of California 
940 Front Street, Suite 1160 
San Diego, California 92189 
Re: Bennett v. Gen-Probe, Civil No. 90-1183 K 
Dear Honorable Judge Keep: 
No authorization was given by me to bring any action in my 
name, individually or as a named plaintiff for a class, against 
David D. Bennett, especially for the purpose of seeking a 
Temporary Bar Order, a Permanent Bar Order or the enforcement of 
the same. 
I demand the immediate termination of any effort made for 
the purpose of seeking or enforcing any Temporary Bar Order or 
Permanent Bar Order against David Bennett in my name. 
I further demand the immediate termination of any and all 
actions by the following attorneys purporting to act in my name: 
Christopher L. Burton, Sidney G. Baucom and 
James W. Peters of Jones, Waldo, Holbrook & 
McDonough, as well as the lawyers acting as 
agents for Jones Waldo in California 
including Michael L. Kirby, James R. Lance, 
and Jeffery P. Lendrum of Post, Kirby, Noonan 
& Sweat. 
Thank you for your prompt consideration of this matter. 
Respectfully, 
?£iiff<^ /*0 
I)^A^y^-K_ l4"V-£> 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
DAVID BENNETT 
Plaintiff, Transcript of: 
Status Conference 
vs. 
JONES, WALDO, HOLBROOK, 
MCDONOUGH, CHRISTOPHER L. BURTON 
Defendants. Case No. 940908220 CV 
The above-entitled cause of action came en 
regularly for hearing before the Honorable Tyrone E. Medley, 
a Judge of the Third Judicial District Court of the State 
of Utah, at Salt Lake County, Utah, on Monday, June 5, 19S5, 
at 4:00 p.m. 
APPEARANCES 
For the Plaintiff: 
For the Defendant: 
RUTHI PRIYA SESHACHARI 
TaftSecuritiesLitigation, Inc. 
79 "A" Street *106 
Salt Lake City, Utah 
DAVID L. SANDERS 
Co-Counsel 
425 South 400 East 
Salt Lake City, Utah 
ROBERT H. HENDERSON 
R. BRENT STEPHENS 
SNOW, CHRISTENSEN & MARTINEAU 
10 Exchange Place 
Salt Lake City, Utah 
"7? I 
1 REPORTER*S CERTTFTnATE 
2 STATE OF UTAH ) 
) 88. 
3 COUNTY OF SALT LAKE ) 
4 
5 I, DOROTHY L. TRIPP, C.S.R., do hereby 
6 certify: 
7 That I am one of the Official Court Reporters 
8 of the Third District Court of the State of Utah. 
9 That on Monday, June 5, 1995, I reported the 
10 testimony and proceedings, to the best of my ability on 
11 said date in the above-entitled matter, presided over 
12 by the Honorable Tyrone E. Medley, a Judge in the Third 
13 District Court of Salt Lake County, State of Utah; and 
14 that the foregoing pages, numbered from 1 to 9, 
15 inclusive, contain a full, true and correct account of 
16 hearing to the best of my understanding, skill and 
17 ability on said date. 
18 
19 Dated at Salt Lake City, Utah, this day 
20 I of July, 1995, 
21 
22 
23 
^
 a _ _ , 
Dorothy L. TjM.pp, C.S.R/ 
Official Coutt Reporter 
24 I License No. 00074-1801-8 
25 
1 MOHPAYi JUNE 5i 1995 4:00 P.M 
2 P R O C E E D I N G S 
3 THE COURT: This is case No. 940908220, the 
4 matter of Bennett vs. Jones, Waldo and Burton. Counsel, 
5 would you identify yourselves for the record please. 
6 VOICE: R. Priya Seshachari on behalf of 
7 plaintiff, David Bennett. 
8 VOICE: Bob Henderson for the defendants, Your 
9 Honor. 
10 THE COURT: I believe this matter is on the 
11 calendar this afternoon, in essence what it amounts to 
12 what I'll call a "status conference," so to speak. We 
13 set the matter for an in-court conference at this time I 
14 believe based upon the understanding that we might have a 
15 decision regarding another, I think a federal matter, in 
16 this particular case. The Court previously granted, I 
17 believe, a stay or entered an order for a stay in this 
18 matter. 
19 I Would anyone like to update me regarding the 
20 current status? 
21 MR. HENDERSON: I will, Your Honor. Your 
22 Honor, there was a hearing in federal court in San Diego 
23 on the 1st of May. At that time counsel here told the 
24 federal judge that what they would be doing up here is 
25 filing an amended complai'nt in an attempt to comply with 
1 J the federal court's Bar Order. That is a little over a 
2 month ago. We haven't seen the amended complaint yet. 
3 That did seem to us to be a sensible way for the federal 
4 court to approach it because what we wanted to do is have 
5 them here, Your Honor, comply with the Bar Order. And we 
6 think what should be done is they should now here file an 
7 amended complaint and see if they can plead something 
8 that doesn't violate the federal court's Bar Orders. 
9 And based on that representation from counsel, 
10 down at the federal court hearing on the 1st of May the 
11 federal judge in fact ordered them to file an amended 
12 complaint here and, in fact, based on that representation 
13 found that in the federal court because of that 
14 representation, and because they were now going to file 
15 an amended complaint here that didn't violate the Bar 
16 Order, that Mr. Bennett was not as of that time in 
17 contempt of the federal court. 
18 I have got an extract, Your Honor, of that 
19 hearing that I would like to present to the Court, if I 
20 might. This is just the federal court's order at the end 
21 of that hearing. You can see what went on about what I 
22 have just described. So we think, Your Honor, that it is 
23 a bit premature really to do anything here. 
24 Let them file their amended complaint, which 
25 would really be their second amended complaint here and 
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1 we will take a look at it. And Your Honor knows I do not 
2 engage in a motion practice. If they state a claim that 
3 is not in violation of the federal court Bar Order, we 
4 will answer it and away we go. But if again they plead 
5 matters that we view as being barred by the federal court 
6 Bar Orders, we will resist it by motion. 
7 THE COURT: Ms. Seshachari. 
8 MS. SESHACHARI: Yes. I would like to make a 
9 few additions to what was omitted in Mr. Henderson's 
10 remarks. 
11 The federal court did have a hearing on May 1st 
12 and ordered that Mr. Bennett, as an individual who had 
13 opted out of the Bennett vs. Gen-Probe federal case was 
14 entitled to maintain an individual action asserting any 
15 facts which supported his individual claims therein. She 
16 also noted that he had appeared to be alleging a 
17 malpractice and it appeared what he has alleged is valid. 
18 That is page nine of the transcript, a copy of which I 
19 have for Your Honor if you would require that. 
20 THE COURT: Well, it sounds like I am going to 
21 eventually need it. I guess what I would ask of you, if 
22 you don't mind me interrupting you at this point, was 
23 this hearing — Both of you have made reference to an 
24 order now in the federal court. 
25 MS. SESHACHARI: Well, there has been an oral 
l%s 
1 ruling. We have been awaiting the order. 
2 THE COURT: That was my next question. Do you 
3 J have an actual hard copy order entered reflective of the 
4 I May 1st hearing? 
5 MS. SESHACHARI: Just an oral ruling. 
6 THE COURT: I am going to obviously need to see 
7 that document. 
8 MS. SESHACHARI: Right. Okay. There were a 
9 few remarks made at that hearing which were omitted in 
10 Mr. Henderson's statement. First, I think Mr. Bennett 
11 may maintain an individual lawsuit and may use any facts 
12 and he appears to have done that in his complaint; and 
13 some of what he has alleged appears to be valid. 
14 The second consideration was that he expressed 
15 some uncomfortableness with the conclusion of an unfair 
16 settlement. So she ordered that Mr. Bennett not make 
17 conclusionary statements about the unfairness of the 
18 settlement, and may not attempt to overturn the federal 
19 case that was settled two years ago. That is on page 
20 seven of the transcript. 
21 The third thing she said was that Mr. Bennett's 
22 interpretation of the federal Bar Orders, he did 
23 substantially comply with them and it was reasonable and 
24 1 in good faith and did not warrant an award of sanctions. 
25 The fourth consideration was she ordered an amended 
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1 complaint to be filed with our taking out the conclusions 
2 1 of a contract settlement. 
3 So basically, we maintain our position is this 
4 J Court has the exclusive power to entertain this Complaint 
5 without federal interference under the Anti-Injunction 
6 Act. However, in due deference to the Court, the Federal 
7 Court of California, we will file an amended complaint. 
8 So we therefore ask for leave from you to amend at this 
9 time. 
10 MR. HENDERSON: Great. 
11 THE COURT: That is what I was going to say. I 
12 don't think the other side has any opposition. If I 
13 understood counsel's remarks, that is what he — 
14 MS. SESHACHARI: That is fine with us, in 
15 deference to the federal court. 
16 THE COURT: Even though I am still hearing some 
17 very fine hairs being split here, I am definitely going 
18 to need an order reflective of the ruling of the federal 
19 I court judge on May 1st. I already ruled previously that 
20 I didn't want to interpret the Bar Order if I didn't have 
21 to. I wanted the judge who entered that order to 
22 interpret it. And I was hoping to at least have the 
23 benefit of an order. So I am going to need that document 
24 J to determine what the next appropriate step in this case 
25 is. I guess the point I am getting at is while I don't 
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1 I want to preclude you from filing an amended complaint at 
2 this time, especially if there is no opposition, I am 
3 I still hearing a fairly major dispute between the two of 
4 you as to whether or not the allegations set forth in the 
5 last complaint filed in this action is in opposition to 
6 the federal Bar or not. 
7 MR. HENDERSON: Well, the oral ruling should 
8 clarify many of your concerns, and we are awaiting the 
9 final order at this time. We have dust submitted a 
10 proposed order and we expect her to rule on this fairly 
11 I soon. 
12 THE COURT: Ms. Seshachari, do I understand 
13 your arguments to mean the federal judge basically said, 
14 "Listen, this lawsuit in Utah is not in opposition to the 
15 Bar that I issued"? 
16 MS. SESHACHARI: That is correct, so long as -
17 THE COURT: Excuse me. "But if you want to 
18 file an amended complaint, that is fine. Go ahead and do 
19 it." 
20 MS. SESHACHARI: Right. 
21 MR. HENDERSON: We disagree with that. 
22 THE COURT: Exactly. 
23 MR. HENDERSON: Have you been provided the 
24 whole transcript there now, Judge? 
25 THE COURT: I believe so, sir. I will have to 
6 
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1 read the transcript and I also want the benefit of the 
2 J order before I can take any other action. When does 
3 I either side anticipate I might have a copy of the order? 
4 MS. SESHACHARI: I would say within the month. 
5 Perhaps we can schedule something at the end of this 
6 month. 
7 THE COURT: Let's do it this way. I am just 
8 going to reserve — First of all, the stay I previously 
9 ordered is going to remain in effect, No. 1. I am not 
10 going to make any change that I have entered until I also 
11 receive a copy of the order from the federal court 
12 reflective of the May 1st hearing. Once I have received 
13 that document, I will then analyze the order and the 
14 ruling and then determine what is the next appropriate 
15 step on this case. 
16 MS. SESHACHARI: Okay. 
17 MR. HENDERSON: They have been granted leave, 
18 Your Honor, to file an amended complaint. 
19 THE COURT: We will give them leave to file the 
20 amended complaint. As I understood, at least on that 
21 point, there is no dispute. 
22 MR. HENDERSON: What? Do they have ten days to 
23 file an amended complaint? 
24 THE COURT: Can you get that done in ten days, 
25 Ms. Seshachari? 
~ 7 ^ 
1 MS. SESHACHARI: File an amended complaint? 
2 THE COURT: Yes, ma'am. 
3 MS. SESHACHARI: Yes, we would actually like 
4 the purpose of the order. We would like her order before 
5 we file the complaint with you because we want to make 
6 I absolutely certain we are not hauled back to California 
7 court. 
8 THE COURT: I think that is a fair request and 
9 so consequently I am going to — Let's strike or preclude 
10 you from filing the amended complaint until I have 
11 actually ruled on this issue after I have received the 
12 order from the federal court. 
13 MS. SESHACHARI: Okay. One other issue. We 
14 have appealed the issuance of the federal Bar Orders to 
15 the Ninth Circuit. So that is also on appeal at this 
16 time. 
17 THE COURT: Well, that is fine. All I need is 
18 the trial court's ruling and order on this matter. 
19 MS. SESHACHARI: Okay. 
20 THE COURT: Anything else? 
21 MR. HENDERSON: I don't think so at this time, 
22 Your Honor. Thanks. 
23 THE COURT: Again, I am shifting the 
24 responsibility to counsel, obviously, to provide me that 
25 I information so I can rule on that matter as expeditiously 
8 
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1 as possible. 
2 MS. SESHACHARI: We will right away. 
3 THE COURT: We will recess at this time, 
4 J * * * * * 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
"7SI 
1 REPORTER*S CERTIFICATE 
2 I STATE OF UTAH ) 
) ss. 
3 | COUNTY OF SALT LAKE ) 
4 
5 1 I, DOROTHY L. TRIPP, C.S.R., do hereby 
6 certify: 
7 That I am one of the Official Court Reporters 
8 of the Third District Court of the State of Utah. 
9 That on Monday, June 5, 1995, I reported the 
10 testimony and proceedings, to the best of my ability on 
11 said date in the above-entitled matter, presided over 
12 by the Honorable Tyrone E. Medley, a Judge in the Third 
13 District Court of Salt Lake County, State of Utah; and 
14 that the foregoing pages, numbered from 1 to 9, 
15 inclusive, contain a full, true and correct account of 
16 hearing to the best of my understanding, skill and 
17 ability on said date. 
18 
19 Dated at Salt Lake City, Utah, this day 
20 of July, 1995. 
21 
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23 
Official Court Reporter 
24 | License No. 00074-1801-8 
25 
"^97 
Tab 8 
IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
BENNETT, DAVID 
PLAINTIFF 
VS 
JONES, WALDO, HOLBROOK 
DEFENDANT 
MINUTE ENTRY 
CASE NUMBER 940908220 CV 
DATE 06/06/95 
HONORABLE TYRONE E. MEDLEY 
COURT REPORTER DOROTHY TRIPP 
COURT CLERK STH 
TYPE OF HEARING: 
PRESENT: 
IN-COURT CONFERENCE 
P. ATTY. SESHACHARI, RUTHI PRIYA 
D. ATTY. HENDERSON, ROBERT H 
SCHEDULING CONFERENCE COMES NOW ON REGULARLY BEFORE THE 
COURT FOR HEARING. THE COURT ORDERS THE STAY TO REMAIN IN 
EFFECT AND THE COURT WILL REVIEW ORDER FROM FEDERAL COURT. 
PLAINTIFF TO FILE AMENDED COMPLAINT. 
00360 
Tab 9 
Taft' S e c u r i t i e s Llt-Seshachari PHONE NO. : 4iS 922 1832 Jun. 20 1997 12:35PM P2 
NOT FOR PUBLICATION 
UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 
DAVID D. BENNETT, 
P l a i n t i f f - A p p e l l a n t , ) Nos, 
and 
PRIYA 
FILED 
JIM 1 9 1997 
ctfHrA.amftsofl.CLBK 
UJB.CQWT Of APPEALS 
DAVID L . SANDERS; R. 
SESHACHARI, 
Appel lants , 
v . 
GEN-PROBE INC., a Delaware 
corporation; e t a l . 
Defendants, 
and 
LAW FIRM OF JONES, WALDO, 
HOLDBROOK & MCDONOUGH, et al. 
Appellees. 
96-55160 
96-55340 
96-55348 
96-55351 
D.C. No. CV 90-01183-JNK 
MEMORANDUM* 
Appeals from the United States District Court 
for the Southern District of California 
Judith N. Keep, Chief Judge, Presiding 
Argued and Submitted April 30, 199? 
Pasadena, California 
Before: SCHROEDER and LEAVY, Circuit Judges, and TRIMBLE,** 
District Judge. 
In these consolidated appeals, David D. Bennett, a former 
named plaintiff in Bennett v. Bologna, a securities fraud class 
* This disposition is not appropriate for publication and may 
not be cited to or by the courts of this circuit except as 
provided by Ninth Circuit Rule 36-3. 
** Honorable James T. Trimble, Jr., United States District Judge 
for the Western District of Louisiana, sitting by designation. 
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action that was settled after Bennett opted out, and Bennett's 
attorneys appeal the district court's finding that Bennett's 
malpractice action against the attorneys for the class was in 
contempt of a Permanent Bar Order. Bennett also appeals the 
district court'8 order awarding fees and costs to his former 
counsel. We reverse the district court's orders. 
FACTS AND PRIOR PROCEEDINGS. 
Bennett, as the sole plaintiff, brought a class action for 
Gen*Probe, Inc.'s minority shareholders against Gen-Probe. He 
signed a retainer agreement with a Utah law firm, Jones, Waldo, 
Holbrook fc McDonough, to represent him. Before certification of a 
settlement class and the district court's approval of a class 
settlement, Bennett timely opted out of the litigation. After the 
class action was settled, Bennett prepared a state court 
malpractice action against his former attorneys. The law firm 
requested and obtained a Permanent Bar Order from the district 
court. 
Bennett previously appealed the Bar Order and we affirmed, 
but construed the order narrowly: 
The district court may not prevent a Utah court from 
litigating malpractice and breach of contract Issues 
relating to appellee law firm's representation, of 
Bennett, because such litigation does not endanger or 
affect the "fruits and advantages* of the district 
court's judgment settling the underlying class action. 
Further, in adjudicating Bennett's malpractice and 
breach of contract claims, a Utah court nay examine the 
adequacy of the class settlement, but only insofar as 
that settlement sheds light on appellee law firm's 
representation of Bennett. . . . [The bar order] should 
not be construed to limit Bennett to pursuit of his 
individual claims against the original class action 
defendant and to preclude any challenge to counsel's 
handling of the class action. 
2 
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Bennett v. Gen-Probe, Inc., No. 95-55306, 1996 WL 328792, at *l-2 
(9th Cir. June 14, 1996). We also ordered that any further 
appellate proceedings in this matter, including any appeals from a 
contempt order, be referred to this panel. 
After appealing the Bar Order, Bennett brought an action in 
Utah state court against his former lawyers. Bennett's Second 
Amended Complaint alleged six individual claims: l) breach of the 
retainer agreement, 2) legal malpractice, 3) breach of fiduciary 
duty, 4) intentional infliction of emotional distress, 5) abuse of 
process, and 6) punitive damages. Bennett's former lawyers asked 
the district court to find Bennett in contempt of the Bar Order. 
On January 11, 1996, before our decision in the earlier appeal, 
the district court declared Bennett and his counsel in contempt 
and ordered Bennett to amend his state court complaint, finding 
that many of the factual allegations in the complaint challenged 
the sufficiency and fairness of the class action settlement and 
the adequacy of the law firm's legal services on behalf of the 
class. The district court also ordered Bennett to pay, as a 
sanction, costs and attorney's fees of $27,720.36. Bennett and 
his attorneys timely appealed. 
ANALYSIS 
Bennett's Second Amended Complaint does not assert any claim 
on behalf of the class and does not purport to affect the parties 
to the underlying class action settlement. When the complaint 
challenges the adequacy of the class settlement, it does so only 
insofar as it relates to the law firm's representation of Bennett. 
Similarly, Bennett's allegations concerning the law firm's 
3 
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representation of the class relate to his claims concerning his 
representation. The district court erred in holding that any 
challenge to the adequacy of the settlement or to the law firm's 
representation of the class threatened the finality of the class 
action judgment and in finding Bennett and his counsel in 
contempt• 
The district court's orders finding Bennett and his counsel 
in contempt of the Bar Order and requiring Bennett to amend his 
complaint and to pay sanctions are REVERSED. 
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David D. Bennett, 
Plaintiff and Appellant, 
No. 20000518SC 
v. 
Jones Waldo, Holbrook & McDonough; 
Post, KirbV/ Noonan & Sweat, Lie, and 
Michael Kirbv, APC, and individually/ 
Defendants and Appellees. 
ORDER 
Defendants' motion to dismiss this appeal is granted. 
Plaintiff's notice of appeal, filed while a rule 59 motion was 
pending at the district court, was premature, and this court 
lacks jurisdiction. Swenson Assocs. Architects v. State, 889 
P.2d 415 (Utah 1994). 
FOR THE COURT: 
<0c?£tt.?>t>tx? 
Date Richard C. Howe 
Chief Justice 
••W^lD 
CERTIFICATE OF MAILING 
I hereby certify that on October 26, 2000, a true and correct 
copy of the foregoing ORDER and a true and correct copy of the 
NOTICE OF DECISION were deposited in tr.e United Stares mail to 
the party (ies) listed below: 
JAMES N. BARBER 
ATTORNEY AT LAW 
BANK ONE TOWER #400 
50 W BROADWAY 
SALT LAKE CITY UT 84101 
RUTHI PRIYA SESHACHARI 
TAFT SECURITIES LITIGATION PC 
1200 CLAY ST STE 15 
SAN FRANCISCO CA 94108 
R. BRENT STEPHENS 
SNOW CHRISTENSEN & MARTINEAU 
10 EXCHANGE PL STE 1100 
PO BOX 45000 
SALT LAKE CITY UT 8 414 5 
JAMES S. JARDINE 
RICK B. HOGGARD 
RAY QUINNEY & NEBEKER 
79 S MAIN STE 500 
PO BOX 4 538 5 
SALT LAKE CITY UT 84145-0385 
and a true and correct copy of the foregoing ORDER and the 
original NOTICE OF DECISION were placed in Interdepartmental Mail 
to be delivered to the trial court listed below: 
THIRD DISTRICT, SALT LAKE 
ATTN: SUZY CARLSON 
450 S STATE ST 
PO BOX 1860 
SALT LAKE CITY UT 84114-1860 
*VJ/Mk (JtjJt/rr-
Depfuty Clerk 
Case No.: 20000518-SC 
THIRD DISTRICT, SALT LAKE , #940908220 
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IN THE SUPREME COURT OF THE STATE OF UTAH 
00O00 
David D. Bennett, No. 20000938-SC 
Plaintiff and Appellant, 
v. 
Jones Waldo, Holbrook & McDonouqh; 
Christopher L. Burton; Sidney G. 
Baucom; James S. Lowrie, the Law 
Firm of Post, Kirby, Noonan & Sweat, 
L.L.C., and Michael Kirby, a P.C., 
And individually, 
Defendants and Appellees. 
ORDER 
This appeal is dismissed on the court7s own motion on the 
ground there has been no final judgment entered, and this court 
lacks jurisdiction. The order dismissing the law firm of Jones 
Waldo was not certified as a final judgment under rule 54(b) Utah 
R. Civ. P. Because the judgment dismissing the law firm of Post 
Kirby has never been finalized, there is no final judgment in 
this case. This appeal is dismissed without prejudice. 
FOR THE COURT: 
- ^ ?/, 3-Pb / 
Date Richard C. Howe, 
Chief Justice 
RECEIVED 
CERTIFICATE OF MAILING 
I hereby certify that on February 23, 2001, true and correct 
copies of the foregoing ORDER and NOTICE OF DECISION were 
deposited in the United States mail to the party(ies) listed 
below: 
DAVID D. BENNETT 
1189 S 2100 E 
SALT LAKE CITY UT 84108 
JAMES N. BARBER 
ATTORNEY AT LAW 
BANK ONE TOWER #4 0 0 
50 W BROADWAY 
SALT LAKE CITY UT 84101 
DANIEL G. MOQUIN 
ATTORNEY AT LAW 
443 E 2400 S 
SOUTH SALT LAKE CITY UT 84115 
RICK B. HOGGARD 
ARTHUR B. BERGER 
JAMES S. JARDINE 
RAY QUINNEY & NEBEKER 
79 S MAIN STE 500 
PO BOX 45385 
SALT LAKE CITY UT 84145-0385 
Deputy Clerk \ 
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SUMMARY CHART OF EACH CAUSE OF ACTION UNDER UTAH LAW 
AND THE CORRELATIVE PARAGRAPHS IN DAVID BINNETT^S COMPLAINT 
A. LEGAL MALPRACTICE VIA NEGLIGENCE 
Duty: paragraphs 8, 38, 51, 54, 156 
Breach: paragraphs 55, 56, 58, 60, 69-74, 83, 85, 88, 
91,98, 104, 159, 160-164, 169-177. 
Actual Cause: paragraphs 59, 107-109, 176-178, 181 
Prox. Cause: paraaraphs 5, 9. 107-109, 176-78, 181 
Damages: 61, 74(b), 86, 100, 103, 106, 141, 1443, 146, 
148, 166, 176, 179 
B. BREACH OF CONTRACT 
Writing: paragraph 38, 66, 157 
Parties Sign: paragraph 46, 47, 153 
Certain Terms: paragraphs 43, 79, 154, 155, 165 
Breach: paragraphs 67, 71, 82, 83, 88, 91, 98, 104, 
146, 158-164, 169-178 
Damages: paragraphs 68, 74(b), 100, 103, 106, 107-109, 
143, 148, 166, 176-77, 179 
C. BREACH OF FIDUCIARY DUTY 
Duty owed: paragraphs 8, 38, 51, 54, 156, 168 
Breach Duty: paragraphs 55, 56, 58, 60, 69, 70-74, 83, 
85, 88, 91, 98, 104, 150, 160-164, 169-177. 
Actual Cause: paragraphs 59, 107-109, 176-77, 181 
Proximate: paragraphs 59, 107-109, 176-77, 181 
Damages: paragraphs 51, 74(b), 86, 100, 103, 106, 141, 
146, 148, 176, 179 
D. ABUSE OF PROCESS / WRONGFUL INSTITUTION OF CIVIL PROCEEDINGS 
Proceedings instituted vn.tn malice by Ds without probable 
cause: paragraphs 118, 119, 124, 125, 128, 134, 
137, 140, 182, 183, 184, 186, 200 
Primary purpose improper: paragraphs 125, 130, 135-137, 
143, 145, 132, 184-90, 192, 193 
Proceedings terminate in favor of David Bennett: 
paragraphs 142, 147, 195 
E. INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS /OUTRAGEOUS 
CONDUCT 
Ds' extreme/outrageous conduct: 
paragraphs 69, 70(c)-(g), 73, 81, 83, 85, 88, 
98, 101, 174-179, 182-197, 198-204. 
P's harm: paragraphs 36, 83, 89, 177, 193-94, 196-197 
Damages: ' paragraphs 107-109, 141, 148, 178, 179, 193-
194, 19'6-197, 203-204. 
Summary Chart of Causes of Action / Elements 
David D. Bennett v. Jones Ivaldo, at al. 
Civil Action No. 94-0908220 
1 
z. DECEIT/ MISREPRESENTATION: Statutory U.C.A. 78-51-31, 
paragraphs 198-204, and paragraph 4(a) of the prayer for 
relief. 
G. PUNITIVE DAMAGES: Statutory U.C.A. 78-18-1; paragraphs 173, 
174-179, 182-197, 198-204 and paragraph 6 of the prayer for 
relief. 
H. STATUTE OF LIMITATIONS TOLLED: Statutory U.C.A. 78-12-41 
Paragraphs 150, 151. 
Summary Chart of Causes of Action / Elements 
David D. Bennett v. Jones Waldo, et al. 
Civil Action No. 94-0908220 
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UNITED STATES DISTRK 
FOR THE SOUTHERN DISTRICT OF CALIFORNIA 
DAVID D. BENNETT; JAMES W. 
BENNETT; LORRAINE J. ENGSTROM; 
BUD MAHAS CONSTRUCTION CO., 
a Utah corporation; HAROLD 
SANDBECK; ARDEN LUBECK; 
FRANKLIN REED BENNETT? 
SARA LIU; and ALICE LIU, 
individually, and on behalf -of 
Gen-Probe, Incorporated, 
stockholders similarly situated 
Plaintiffs, 
vs. 
THOMAS A. BOLOGNA; THOMAS H. 
ADAMS; HOWARD C. BIRNDORF; 
MALIN BURNHAM; BROOK H. BYERS; 
HALE; CHARLES M. 
LEWIS H. SARETT; 
KOHNE; GEN-PROBE 
a Delaware 
DAVID F. 
HARTMAN; 
DAVID E. 
INCORPORATED, 
corporation; CHUGAI ACQUISITION 
USA, INC., a Delaware 
corporation; CHUGAI HOLDING USA 
INC., a Delaware corporation; 
and CHUGAI PHARMACEUTICAL CO., 
LTD., a Japanese corporation, 
Defendants. 
Civil No. 90-1183-G(P) 
CLASS ACTION 
FINAL JUDGMENT OF DISMISSAL WITH 
PREJUDICE 
28 
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1 savings in time and money to the Court and the litigants and will 
2 I further the interests of justice* 
3 I The Stipulation is the product of good faith arm's length 
4 II negotiations by the parties thereto* 
5 NOW THEREFORE, GOOD CAUSE APPEARING THEREFOR, IT IS HEREBY 
6 ORDERED, ADJUDGED, AND DECREED that: 
7 II 1. The members of the Class listed on Exhibit 1 hereto have 
8 II submitted valid requests for exclusion and are not bound by this 
9 I] Judgment. 
10 II 2. The named Plaintiffs and all other persons who 
11 II beneficially owned shares of GEN-PROBE common stock that were 
12 either: (i) acquired by CHUGAI ACQUISITION USA, INC. for $6.25 
13 cash per share pursuant to the Tender Offer; or (ii) converted 
14 into the right to receive $6.25 cash per share pursuant to the 
15 J Merger (other than (i) the Defendants, (ii) members of the 
16 immediate families of the individual named Defendants, 
17 (iii) Defendants1 "affiliates11 and Controlling persons* (as 
18 those terms are defined in Securities and Exchange Commission 
19 ("SEC") Rules 144 and 405), all of whom held "restricted 
20 I securities* of GEN-PROBE subject to Rule 144 and Regulation D of 
21 I the SEC, and some of whom had private contractual agreements with 
22 I GEN-PROBE which restricted public resale of their stock, 
23 (iv) employees of GEN-PROBE, CHUGAI ACQUISITION USA, INC., CHUGAI 
24 HOLDING USA, INC. or CHUGAI PHARMACEUTICAL CO*, LTD. with respect 
25 { to shares of GEN-PROBE common stock purchased by such employees 
26 after October 27, 1989, and (v) persons otherwise excluded by the 
27 Ii Court) are bound by this Judgment and by the settlement including 
28 j| the releases provided for in this Judgment. 
20***40* 
EXHIBIT 1 
Class Members Who Submitted Valid Requests for Exclusion; 
1. DAVID D. BENNETT submitted a valid request for exclusion on 
August 13, 1992. 
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Michael L. Kirby, CSB No. 050895 
James R. Lance, CSB No. 147173 
POST KIRBY NOONAN & SWEAT 
701 B Street, Suite 1400 
San Diego, California 92101 
Phon#: (619) 231-8666 
Christopher L. Burton, USB #0511 
Sidney G. Baucom, USB #0247 
James W. Peters, USB #5131 
JONES, WALDO, HOLBROOK & MCDONOUGH 
170 South Main Street, Suite 1500 
Salt Lake City, Utah 84101 
Phone: (801) 521-3200 
i Attorneys for Plaintiffs 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 
DAVID D. BENNETT, JAMES W. BENNETT, 
LORRAINE J. ENGSTROM, MO-VEST, LTD. 
HAROLD SANDBECK, ARDEN LUBECK, and 
FRANKLIN REED BENNETT, SARA LIU, and 
ALICE LIU, individually, and on behalf 
Gen-Probe Incorporated stockholders 
similarly situated, 
Plaintiffs, 
vs. 
THOMAS H. BOLOGNA, THOMAS H. ADAMS, 
HOWARD C. BIRNDORF, MALIN BURNHAM, 
BROOK H. BYERS, DAVID F. HALE, 
CHARLES M. HARTMAN, LEWIS H. SARETT, 
and DAVID E. KOHNE, GEN-PROBE 
INCORPORATED, a Delaware corporation; 
CHUGAI ACQUISITION USA, INC., 
a Delaware corporation; CHUGAI HOLDING 
USA, INC., a Delaware corporation; and 
CHUGAI PHARMACEUTICAL CO., LTD., a 
Japanese corporation. 
Defendants. 
CIV. NO. 90-1183-G (P) 
DECLARATION OF 
MICHAEL L. KIRBY 
Date: October 27, 1992 
Time: 2:00 p.m. 
Ctrm: Honorable 
Louisa S. Porter 
Declaration of Michael L. Kirby 
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DAVID D. BENNETT 
C/O TIMOTHY HOUPT, ESQ. 
JONES, WALDO, HOLBROOK 
170 S. MAIN ST., #1500 
SALT LAKE CITY, UT 84101 
Account # : 2157 
Billing Date: 08/31/92 
MICHAEL L. KIRBY 
*** Memo Bill *** 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 
TRUST ACCOUNT ACTIVITY 
DEPOSITS 
MLK 08/23/91 RECEIVED INTO TRUST FROM BROBECK, 
PHLEGER & HARRISON FOR COPIES 
MLK 09/24/91 RECEIVED INTO TRUST FROM GRAY, 
CARY, AMES AND FRYE RE 
REIMBURSEMENT OF COPY COSTS 
Active/Billab: 
(285.85) 
(274.20) 
WITHDRAWALS 
MLK 12/17/91 DISBURSED FROM TRUST TO GRAPHIC 
CONCEPTS FOR EXHIBITS FOR 
SETTLEMENT CONFERENCE 
560.05 
TRUST CREDIT BALANCE 
REGULAR ACCOUNT ACTIVITY 
PROFESSIONAL SERVICES RENDERED 
$0. 
MLK 10/16/90 REVIEW DOCUMENTS RE UTAH MEETING; 
TELEPHONE CONFERENCE WITH ATTORNEY 
HOUPT 
MLK 10/17/90 TRAVEL TO MEETING WITH ATTORNEYS 
IN SALT LAKE CITY; REVIEW 
DOCUMENTS; CONFERENCE RE TACTICS, 
STRATEGY; REVIEW ADDITIONAL 
DOCUMENTS AND PLEADINGS FROM UTAH 
COUNSEL; RETURN TRAVEL TO SAN DIEGO 
1.50 
10.50 
412.50 
2887.50 
MLK 10/18/90 REVIEW DOCUMENTS FROM UTAH 3.10 852.50 
08/31/92 
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DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billabl 
MLK 11/0 8/90 TELEPHONE CONFERENCE RE UTAH 0.20 55.00 
MEETING 
LDF 11/09/90 CONFERENCE RE PREPARATION FOR 1.00 110.00 
MEETING ON NOVEMBER 12; REVIEW 
THIRD AMENDED COMPLAINT AND 
MOTIONS TO DISMISS IN PREPARATION 
FOR MEETING 
JPL 11/09/90 RECEIPT AND REVIEW POINTS AND 0.50 87.50 
AUTHORITIES IN SUPPORT OF MOTION 
TO DISMISS 
VILK 11/09/90 REVIEW DOCUMENTS; CONFERENCE WITH 0.90 247.50 
PARALEGAL FEROVICK RE MEETING 
JPL 11/11/90 RECEIPT AND REVIEW DOCUMENTS RE 2.00 350.00 
CLASS ACTION 
"JDF 11/12/90 PREPARE FOR MEETING WITH 11.00 1210.00 
CO-COUNSEL; TRAVEL TO SALT LAKE 
CITY; REVIEW DOCUMENTS PRODUCED BY 
CLIENT EN ROUTE; CONFERENCE WITH 
CO-COUNSEL AND CLIENTS RE FACTS OF 
CASE, STRATEGY, AMENDMENT TO 
COMPLAINT AND REVIEW OF DOCUMENTS 
'PL 11/12/90 TRAVEL TO SALT LAKE CITY RE 11.00 1925.00 
CONFERENCE WITH ATTORNEY BENNETT 
AND ATTORNEY BURTON; ATTEND SAME; 
REVIEW DOCUMENTS 
LK 11/12/90 TRAVEL TO SALT LAKE CITY; REVIEW 14.50 3987.50 
DOCUMENTS EN ROUTE; MEETING WITH 
ATTORNEYS BURTON, HOUPT AND 
BENNETT; CONFERENCE WITH CLIENT D. 
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DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billab! 
BENNETT; REVIEW AND ANALYZE 
DOCUMENTS RE GENTA; CONFERENCE; 
RETURN TO SAN DIEGO 
LDF 11/13/90 PREPARE FOR MEETING IN UTAH WITH 9.40 1034.00 
CO-COUNSEL; CONFERENCE WITH 
CO-COUNSEL RE FACTS OF CASE, 
REVIEW OF DOCUMENTS, STRATEGY, 
DISCOVERY PLAN, ETC.; TRAVEL TO 
SAN DIEGO; REVIEW NUMEROUS 
DOCUMENTS PRODUCED BY CLIENT EN 
ROUTE; CONFERENCE RE STATUS AND 
RESULTS OF MEETING WITH CO-COUNSEL 
JPL 11/13/90 ANALYSIS OF MEETING WITH ATTORNEY 9.20 1610.00 
BENNETT AND ATTORNEY BURTON; 
REVIEW DOCUMENTS RE GEN-PROBE AND 
CHUGAI; TRAVEL FROM SAME; 
CONFERENCE WITH ATTORNEY KIRBY 
MLK 11/13/90 TELEPHONE CONFERENCE WITH ATTORNEY 1.10 302.50 
LENDRUM RE MEETING IN UTAH; 
CONFERENCE RE ADDITIONAL 
INFORMATION FROM UTAH AND FUTURE 
HANDLING 
JPL 11/14/90 ANALYSIS OF MEMO RE FIDUCIARY 0.80 140.00 
DUTY; REVIEW MEMO FROM ATTORNEY 
BENNETT RE THEORIES FOR AMENDED 
COMPLAINT 
MLK 11/14/9 0 REVIEW DOCUMENTS RE GENTA; REVIEW 0.60 165.00 
MEMORANDUMS OF LEGAL RESEARCH 
LDF 11/14/90 REVIEW AND ORGANIZE NUMEROUS 6.20 682.00 
DOCUMENTS AND FILES FROM 
08/31/92 
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DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billabl 
MLK 01/09/91 TELEPHONE CONFERENCE WITH ATTORNEY 0.40 110.00 
WERNER; CONFERENCE WITH LORI 
FEROVICK; PREPARE STIPULATED ORDER 
LDF 01/10/91 COMPLETE INDEXING OF ALL DOCUMENTS 3.00 330.00 
PRODUCED BY CLIENT 
MLK 01/10/91 REVIEW LETTER FROM ATTORNEY 2.60 715.00 
MONAHAN; TELEPHONE CONFERENCE WITH 
FEDERAL COURT CLERK; REVIEW THIRD 
AMENDED COMPLAINT 
LDF 01/11/91 TELEPHONE CONFERENCE WITH KATHRYN 0.50 55.00 
IN JUDGE GILLIAM'S CHAMBERS RE 
STIPULATION AND ORDER; TELEPHONE 
CONFERENCE RE REVISIONS TO FOURTH 
AMENDED COMPLAINT 
4LK 01/11/91 REVIEW COMPLAINT; REVISIONS TO SAME 
,DF 01/14/91 CONFERENCES RE COORDINATION OF A 
SOFTWARE AND EQUIPMENT BETWEEN SAN 
DIEGO AND SALT LAKE OFFICES; 
PREPARE FOR MEETINGS IN SALT LAKE 
CITY 
LK 01/14/91 REVIEW DOCUMENTS AND REVISED 2.80 770.00 
COMPLAINT; PREPARE FOR UTAH TRIP 
DF 01/15/91 PREPARE FOR MEETINGS AND TRAVEL TO 16.00 1760.00 
SALT LAKE CITY; REVIEW FOURTH 
AMENDED COMPLAINT EN ROUTE; 
CONFERENCE WITH ATTORNEY HOUPT AND 
MR. DARDEN RE FOURTH AMENDED 
COMPLAINT, ETC.; REVIEW NUMEROUS 
DOCUMENTS FOR FACTS TO BE 
3.20 880.00 
1.90 209.00 
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DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billab] 
INCORPORATED INTO COMPLAINT; 
REVIEW NUMEROUS DOCUMENTS FOR 
EXHIBITS TO COMPLAINT AND PREPARE 
SAME FOR COMPLAINT; REVIEW DRAFTS 
OF FOURTH AMENDED COMPLAINT 
SEVERAL TIMES AND SUPPLEMENT SAME 
JPL 01/15/91 TRAVEL TO SALT LAKE CITY; PREPARE 15.90 2782.50 
AMENDED COMPLAINT; ANALYSIS OF 
DOCUMENTS RE SAME; REVIEWING AND 
EDITING COMPLAINT 
MLK 01/15/91 TRAVEL TO UTAH; CONFERENCE WITH 15.80 4345.00 
ATTORNEY HOUPT IN UTAH; REVISE 
FOURTH AMENDED COMPLAINT, NUMEROUS 
DRAFTS AND REVISIONS RE SAME 
LDF 01/16/91 REVIEW AND SUPPLEMENT FOURTH 12.80 1408.00 
AMENDED COMPLAINT NUMEROUS TIMES 
IN UTAH; REVIEW NUMEROUS DOCUMENTS 
FOR FACTS TO BE INCORPORATED INTO 
COMPLAINT; REVIEW NUMEROUS 
DOCUMENTS FOR EXHIBITS TO 
COMPLAINT AND PREPARE SAME FOR 
COMPLAINT; CONFERENCE RE REVISIONS 
TO COMPLAINT 
JPL 01/16/91 PREPARE AMENDED COMPLAINT; LEGAL 12.50 2187.50 
RESEARCH RE SECURITIES LAW 
VIOLATIONS, INCLUDING RULE 14(c); 
ANALYSIS OF DOCUMENTS RE 
PREPARATION OF AMENDED COMPLAINT; 
REVIEW VARIOUS DRAFTS 
MLK 01/16/91 REVIEW COMPLAINT; REVISE AND EDIT 14.80 4070.00 
SAME NUMEROUS TIMES; LENGTHY 
08/31/92 
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*e: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billabli 
REVISIONS AND EDITS; CONFERENCES 
WITH ATTORNEY LENDRUM, LORI 
FEROVICK AND ATTORNEY HOUPT IN 
UTAH; REVISE AND EDIT 
ILK 01/17/91 REVIEW COMPLAINT; ASSEMBLE 
COMPLAINT AND EXHIBITS; REVISE 
SAME; RETURN FROM UTAH; FINAL 
EDITS AND REVISIONS TO FOURTH 
AMENDED COMPLAINT 
DF 01/17/91 REVIEW AND SUPPLEMENT FOURTH 
AMENDED COMPLAINT; CONFERENCE RE 
SAME; PREPARE FINAL COMPLAINT FOR 
SERVICE AND FILING; TRAVEL TO SAN 
DIEGO; REVIEW COMPLAINT EN ROUTE 
AND SUPPLEMENT SAME; PREPARE INDEX 
TO EXHIBITS TO COMPLAINT; 
SUPPLEMENT COMPLAINT; TELEPHONE 
CONFERENCE WITH ATTORNEY HOUPT RE 
REVISIONS TO COMPLAINT; PREPARE 
LETTER TO ATTORNEY HOUPT 
TRANSMITTING REVISIONS TO 
COMPLAINT AND FINAL COPY OF 
COMPLAINT; PREPARE COMPLAINT AND 
EXHIBITS AND ARRANGE FOR SERVICE 
AND FILING OF SAME 
PL 01/17/91 PREPARE REVISIONS TO AMENDED 6.80 1190.00 
COMPLAINT; TRAVEL FROM SALT LAKE 
CITY; REVISE AMENDED COMPLAINT FOR 
FILING 
DF 01/18/91 ORGANIZE ALL FILES AND DOCUMENTS 6.30 693.00 
FROM SALT LAKE CITY MEETINGS; 
CONFERENCE WITH ATTORNEY SERVICE 
8.50 2337.50 
9.00 990.00 
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Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billabl 
LDF 07/25/91 ATTEMPT TO LOCATE MR. SLUIS; 2.90 319.00 
REVIEW FILE IN PREPARATION OF 
DEPOSITION OF MS. ALICE LIU; 
TELEPHONE CONFERENCE WITH 
CALIFORNIA SECRETARY OF STATE RE 
GENTA, ORDER STATEMENT OF 
OFFICERS; CONFERENCE WITH ATTORNEY 
BURTON AND MS. LIU; PREPARE 
DOCUMENTS FOR DEPOSITION OF MS. LIU 
MLK 07/25/91 OFFICE CONFERENCE WITH CLIENT, MS. 
LIU AND ATTORNEY BURTON; REVIEW 
DOCUMENTS; DEPOSITION OF MS. LIU; 
CONFERENCE WITH MS. LIU AND 
ATTORNEY BURTON 
LDF 07/29/91 RECEIPT AND REVIEW STATEMENT OF 
OFFICERS FOR GENTA; PREPARE 
SUBPENA DUCES TECUM FOR GENTA; 
RECEIPT AND REVIEW MEMO FROM 
ATTORNEY BURTON RE CLASS 
CERTIFICATION 
JRL 07/29/91 MEETING WITH CO-COUNSEL; PREPARE 
WITNESS DEPOSITION; ATTEND 
DEPOSITION OF FRANKLIN BENNETT IN 
SALT LAKE CITY, UTAH 
JRL 07/30/91 PREPARE WITNESS FOR DEPOSITION; 
MEETING WITH CO-COUNSEL; ATTEND 
DEPOSITION OF ARDEN LUBECK AND 
HAROLD SANDBECK IN SALT LAKE CITY, 
UTAH 
LDF 07/31/91 TELEPHONE CALL FROM ATTORNEY LANCE 
RE STIPULATION TO EXTEND TIME TO 
0.80 88.00 
11.20 2128.00 
11.80 2242.00 
0.30 33.00 
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Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billab: 
RESPOND TO DISCOVERY; RECEIPT AND 
REVIEW LETTER FROM ATTORNEY 
SULLIVAN RE LETTER OF DR. KOHNE 
JRL 07/31/91 PREPARE WITNESS FOR DEPOSITION; 12.10 2299.00 
LEGAL RESEARCH RE CLASS 
CERTIFICATION ISSUES; MEETING WITH 
CO-COUNSEL; ATTEND DEPOSITION OF 
MS. ENGSTROM AND MR. BUD MAHAS IN 
SALT LAKE CITY, UTAH 
JRL 08/01/91 REVIEW DOCUMENTS RE CLASS 0.50 95.00 
CERTIFICATION ISSUES 
LDF 08/02/91 RECEIPT AND REVIEW DEPOSITION 0.10 11.00 
TRANSCRIPTS OF DR. KOHNE 
JRL 08/04/91 TELEPHONE CALL FROM ATTORNEY KIRBY 0.20 38.00 
RE PLAINTIFFS' DEPOSITIONS 
*LK 08/04/91 TELEPHONE CONFERENCE RE DEPOSITIONS 0.20 55.00 
TRL 08/05/91 OFFICE CONFERENCE RE CLASS 0.70 133.00 
CERTIFICATION ISSUES; OFFICE 
CONFERENCE RE DOCUMENT PRODUCTION 
ILK 08/05/91 REVIEW LETTER FROM ATTORNEY PETERS 0.90 247.50 
RE DEPOSITIONS; REVIEW BROBECK'S 
RESPONSE TO SUBPENA DUCES TECUM; 
REVIEW ATTORNEY BENNETT 
MEMORANDUM; REVIEW ATTORNEY 
SULLIVAN LETTER; REVIEW LETTERS RE 
DEPOSITIONS; REVIEW LETTER BY 
KOHNE TO ADAMS 
DF 08/05/91 RECEIPT AND REVIEW BROBECK'S 0.60 66.00 
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DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billat 
GEN-PROBE DOCUMENTS AND DISCUSS 
STRATEGY OF CASE WITH ATTORNEY 
PETERS AND PARALEGAL FEROVICK 
JPL 08/15/91 ATTEND DOCUMENT PRODUCTION OF 2.70 472.50 
GEN-PROBE 
PL 08/15/91 LETTER TO ATTORNEY TRIBBLE RE 0.30 28.50 
STIPULATION AND ORDER EXTENDING 
GENTA'S TIME TO RESPOND TO 
DEPOSITION SUBPOENA 
JRL 08/16/91 OFFICE CONFERENCE RE GEN-PROBE 0.3 0 57.00 
DOCUMENT PRODUCTION AND GENTA ISSUE 
LDF 08/16/91 PREPARE FOR DOCUMENT PRODUCTION OF 1.50 165.00 
GEN-PROBE; ATTEND DOCUMENT 
PRODUCTION OF GEN-PROBE; 
CONFERENCE RE STATUS OF PRODUCTION 
AND POSSIBLE ADDITIONAL DISCOVERY 
STH 08/16/91 TELEPHONE CALL TO ATTORNEY 4.90 539.00 
PATTERSON'S OFFICE RE ALEX. BROWN 
DOCUMENT PRODUCTION; TELEPHONE 
CALL TO COURT REPORTER IN 
BALTIMORE TO OBTAIN COPYING 
SERVICE INFORMATION; TELEPHONE 
CALL TO XEROX REPRODUCTION CENTER 
RE COPYING DOCUMENTS PRODUCED BY 
ALEX. BROWN; BOARD OF DIRECTORS 
DOCUMENT PRODUCTION AT GRAY, GARY; 
REVIEW DOCUMENTS PRODUCED BY 
GEN-PROBE; REVIEW LETTER FROM 
ATTORNEY SULLIVAN RE DEPOSITION OF 
MR. BENNETT AND MS. LIU; REVIEW 
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Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billalpl 
COUNSEL RE DISCOVERY ISSUES ANP IPO 
LDE OB/22/51 CONTX1TOE REVIEW AND DETAILED I25DEX 3.20 352.00 
OF DOCUMENTS PRODUCED BY MR. 
BOLOGNA; RECEIPT AND REVIEW 
DOCUMENTS PRODUCED BY BROBECK; 
CONFERENCE RE SAME 
STH 08/22/91 RECEIPT AND REVIEW LETTER FROM 3.90 429.00 
ATTORNEY FOURNIER RE DEPOSITION 
SCHEDULE; OFFICE CONFERENCE WITH 
ATTORNEY LANCE RE OBJECTIONS TO 
ALEX. BROWN DOCUMENT PRODUCTION 
AND TO SCHEDULE DOCUMENT 
PRODUCTIONS FOR C.W. GROUP AND 
CAUFIELD, BYERS PARTNERSHIPS; 
TELEPHONE CALL TO ATTORNEY PETERS 
RE SAME; RECEIPT AND REVIEW OF 
GEN-PROBE DOCUMENTS PRODUCED; 
PREPARE LETTER TO ATTORNEY PETERS 
WITH COPIES OF GEN-PROBE 
DOCUMENTS; PREPARE DEPOSITION 
SUBPENAS FOR C.W. GROUP, INC. AND 
THE KLEINER PERKINS PARTNERSHIPS 
III AND V; RESEARCH FEDERAL COURT 
RULES RE WITNESS FEES; TELEPHONE 
CALL TO PROCESS SERVERS IN NEW 
YORK RE ISSUANCE AND SERVICE OF 
SUBPENAS; PREPARE LETTER TO 
WORLDWIDE PROCESS SERVERS RE SAME 
STH 08/23/91 REVIEW LETTER FROM ATTORNEY 4.30 473.00 
TRIBBLE RE EXTENSION OF TIME FOR 
GENTA'S RESPONSE TO DEMAND FOR 
INSPECTION; TELEPHONE CALLS (2) TO 
VARIOUS PROCESS SERVICE COMPANIES 
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Re: Bennett, et al Bologna, et al. Cage #: 1 Active/Billab 
IN NEW YORK RE ISSUANCE AND 
SERVICE OF DEPOSITION SUBPENA ON 
C.W. GROUP, INC.; REVIEW NOTICE OF 
DEPOSITION AND DEPOSITION 
SUBPENAS; TELEPHONE CALL FROM 
ATTORNEY PETERS RE MEETING TO 
PREPARE DAVID BENNETT FOR 
DEPOSITION; PREPARE FOR 
DEPOSITIONS OF DAVID BENNETT, 
JAMES BENNETT AND SARA LIU; 
TELEPHONE CALL TO UNITED STATES 
DISTRICT COURT IN NEW YORK RE FEE 
TO ISSUE SUBPENA; RECEIPT AND 
REVIEW LETTER FROM ATTORNEY 
FOURNIER RE DEPOSITION SCHEDULE 
JPL 08/23/91 PREPARE RESPONSE TO BROBECK'S 
OBJECTIONS TO THIRD PARTY SUBPENAS 
MLK 08/23/91 REVIEW DOCUMENTS RE DAVID BENNETT 
DEPOSITION; CONFERENCE WITH 
ATTORNEY LANCE RE UTAH AND DENVER 
DEPOSITIONS 
JRL 08/23/91 REVIEW SUMMARY OF KOHNE 
DEPOSITION; PREPARE FOR 
DEPOSITIONS AND DOCUMENT 
PRODUCTIONS 
MLK 08/24/91 REVIEW FILE; REVIEW DOCUMENTS RE 
DAVID BENNETT DEPOSITION; 
TELEPHONE CONFERENCE WITH ATTORNEY 
PETERS RE MEETING IN SALT LAKS 
CITY; REVIEW LETTER FROM ATTORNEY 
FOURNIER; REVIEW LETTER FROM GENTA 
ATTORNEY AND STIPULATION; REVIEW 
0.80 
3.00 
140.00 
825.00 
2.80 532.00 
3.60 990.00 
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Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billab. 
ATTORNEY BENNETT MOTION TO WITHDRAW 
JRL 08/25/91 TRAVEL TO NEW YORK FOR DOCUMENT 7.80 1482.00 
PRODUCTION OF WEBSTER AND 
SHEFFIELD; REVIEW SCIENTIFIC 
INFORMATION RE PROBE TECHNOLOGY 
MLK 08/25/91 TRAVEL TO SALT LAKE CITY; REVIEW 10.30 2832.50 
DAVID BENNETT DOCUMENTS EN ROUTE; 
CONFERENCE WITH ATTORNEY PETERS RE 
DEPOSITION; MEETING WITH ATTORNEY 
PETERS AND DAVID BENNETT; REVIEW 
DOCUMENTS AND VARIOUS VERSIONS OF 
COMPLAINTS RE DAVID BENNETT 
DEPOSITION; PREPARE FOR SAME 
STH 08/26/91 REVISE LETTER TO GLOBAL PROCESS 4.30 473.00 
SERVICE RE DEPOSITION SUBPENA TO 
C.W. GROUP, INC.; TELEPHONE CALL 
TO GLOBAL PROCESS SERVICE RE ITS 
FEE FOR ISSUANCE AND SERVICE OF 
SAME; RECEIPT AND REVIEW NOTICE OF 
MOTION AND MOTION FOR PERMISSION 
TO WITHDRAW AS AN ASSOCIATED 
COUNSEL; LEGAL RESEARCH RE 
DIRECTOR DEFENDANTS' VIOLATIONS OF 
SECURITIES EXCHANGE ACT; REVIEW 
LETTER TO GLOBAL PROCESS SERVICE; 
TELEPHONE CALL TO UNITED STATES 
DISTRICT COURT CLERK'S OFFICE RE 
NOTICE OF DEPOSITION 
LDF 08/26/91 CONTINUE REVIEW OF NUMEROUS 4.00 440.00 
DOCUMENTS PRODUCED BY MR. BOLOGNA 
AND PREPARATION OF DETAILED INDEX 
OF SAME 
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Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billab: 
MLK 08/26/91 PREPARE FOR AND ATTEND DEPOSITION 11.80 3245.00 
OF DAVID BENNETT; CONFERENCE WITH 
DAVID BENNETT; CONFERENCE WITH 
ATTORNEYS BURTON AND PETERS; 
REVIEW DOCUMENTS AND PREPARE FOR 
SECOND DAY OF DEPOSITION 
JRL 08/26/91 ATTEND DOCUMENT PRODUCTION AT 8.20 1558.00 
WEBSTER AND SHEFFIELD; MEETING 
WITH ATTORNEY FOURNIER RE SAME; 
REVIEW SUMMARY OF DR. KOHNE'S 
DEPOSITION; REVIEW CHRONOLOGY OF 
EVENTS 
JPL 08/26/91 ATTEND DOCUMENT PRODUCTION OF 8.00 1400.00 
WEBSTER SHEFFIELD IN NEW YORK 
MLK 08/27/91 PREPARE FOR AND ATTEND DEPOSITION 13.70 3767.50 
OF DAVID BENNETT; CONFERENCE WITH 
CLIENT AND ATTORNEYS BURTON AND 
PETERS; AFTERNOON SESSION OF 
DEPOSITION; CONFERENCE WITH 
ATTORNEYS PETERS AND BURTON; 
RETURN TRAVEL FROM SALT LAKE CITY 
TO LOS ANGELES TO SAN DIEGO; 
TELEPHONE CONFERENCE WITH ATTORNEY 
LANCE RE DEPOSITIONS 
JRL 08/27/91 ATTEND DOCUMENT PRODUCTION AT 9.50 1805.00 
WEBSTER AND SHEFFIELD; TRAVEL TO 
DENVER FOR DEPOSITIONS; PREPARE 
FOR DEPOSITIONS OF MR. BENNETT AND 
MS. LIU 
LDF 08/27/91 CONTINUE REVIEW AND PREPARATION OF 4.30 473.00 
08/31/92 
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Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billab 
AND INDEX GEN-PROBE DOCUMENTS 
PRODUCED BY THE LAW FIRM OF GRAY, 
CARY, AMES & FRYE 
MLK 12/10/91 REVIEW CORRESPONDENCE; TELEPHONE 0.90 247.50 
CONFERENCE WITH ATTORNEYS PETERS 
AND BURTON RE STATUS, EXPERT, 
SETTLEMENT CONFERENCE AND MEETING 
WITH PLAINTIFFS 
JRL 12/10/91 RECEIPT AND REVIEW LETTER FROM 0.90 171.00 
AMERICAN APPRAISAL; TELEPHONE CALL 
TO CO-COUNSEL RE SAME, SETTLEMENT 
AND CLIENT MEETING 
STH 12/10/91 RECEIPT AND REVIEW LETTER FROM 1.00 110.00 
AMERICAN APPRAISAL ASSOCIATES RE 
FINANCIAL VALUATION OF GEN-PROBE 
PROPOSED SETTLEMENT; RECEIPT AND 
REVIEW LETTER FROM ATTORNEY PETERS 
TO CLASS PLAINTIFFS RE SETTLEMENT 
NEGOTIATION ISSUES AND PLAINTIFFS' 
REPLY BRIEF IN SUPPORT OF MOTION 
FOR CLASS CERTIFICATION; 
CONFERENCE RE SAME 
JRL 12/11/91 OFFICE CONFERENCE RE SETTLEMENT; 1.70 323.00 
TELEPHONE CALL FROM MR. BENNETT RE 
SAME 
STH 12/11/91 CONTINUE INDEXING VOLUMINOUS 1.80 198.00 
DEFENDANT DIRECTOR DOCUMENTS 
*LK 12/11/91 CONFERENCE WITH ATTORNEY LANCE; 1.60 440.00 
TELEPHONE CONFERENCE WITH MR. 
BENNETT RE EXPERT, DAMAGES AND 
08/31/92 PagellC 
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la: Bennett/ et al. v. Bologna, et al. Case #: 1 Active/Billab^e 
3TH 02/05/92 RECEIPT AND REVIEW LETTER FROM 0.60 66.00 
ATTORNEY BURTON RE CHANGES TO 
SETTLEMENT STIPULATION; CONFERENCE 
RE SAME 
ELK 02/05/92 REVIEW DOCUMENTS RE SETTLEMENT; 
TELEPHONE CONFERENCES WITH UTAH 
ATTORNEYS RE SAME; EDIT AND REVISE 
DOCUMENTS; DICTATE LETTER RE SAME 
RL 02/05/92 TELEPHONE CALL FROM ATTORNEY 
BROOKS RE SETTLEMENT HEARING 
TRANSCRIPT; TELEPHONE CALL TO 
ATTORNEY BURTON RE STIPULATION; 
OFFICE CONFERENCE RE SAME 
LK 02/06/92 REVIEW SETTLEMENT DOCUMENTS; 
REVISE SAME; LETTER RE SAME 
IL 02/06/92 OFFICE CONFERENCE RE SETTLEMENT; 
CONFERENCE CALL WITH SALT LAKE 
COUNSEL RE STIPULATION; REVISE SAME 
iK 02/07/92 TELEPHONE CONFERENCE WITH ATTORNEY 
WEISS 
L 02/07/92 REVIEW AND REVISE STIPULATION; 
LEGAL RESEARCH RE SAME 
3.60 990.00 
1.10 209.00 
2.80 770.00 
2.40 456.00 
0.20 55.00 
0.80 152.00 
K 02/11/92 TRAVEL TO UTAH FOR MEETING RE 3.80 1045.00 
SETTLEMENT DOCUMENTS; REVIEW SAME 
K 02/12/92 TELEPHONE CONFERENCE WITH ATTORNEY 0.20 55.00 
PETERS RE MEETING 
K 02/14/92 MEETING WITH ATTORNEYS BURTON AND 8.50 2337.50 
08/31/92 
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DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billabl 
PETERS AND MR. DAVID BENNETT IN 
SALT LAKE CITY; DISCUSSIONS RE 
SETTLEMENT AND DOCUMENTS; RETURN 
TO SAN DIEGO 
MLK 02/17/92 REVIEW RECENT CASE RE COMPENSATION 0.20 55.00 
FOR NAMED PLAINTIFFS 
MLK 02/18/92 REVIEW DOCUMENTS RE UTAH MEETING; 0.90 247.50 
TELEPHONE CONFERENCE WITH ATTORNEY 
WERNER RE SAME 
"ILK 02/19/92 TELEPHONE CONFERENCE WITH ATTORNEY 0.20 55.00 
WEISS RE DOCUMENTS AND STATUS 
-ILK 02/21/92 TELEPHONE CONFERENCE WITH ATTORNEY 0.60 165.00 
MURPHY RE DOCUMENTS; REVIEW SAME 
AND RESEARCH RE ADDITIONAL 
COMPENSATION FOR PLAINTIFFS 
FRL 02/25/92 OFFICE CONFERENCE RE SETTLEMENT 0.40 76.00 
AGREEMENT 
'TH 02/25/92 CONFERENCE RE STATUS OF SETTLEMENT 0.30 33.00 
ILK 02/25/92 REVIEW FILE; ANALYSIS OF POTENTIAL 2.50 687.50 
CLAIM FOR COMPENSATION FOR NAMED 
PLAINTIFFS; TELEPHONE CONFERENCE 
WITH ATTORNEY WEISS; DRAFT 
LANGUAGE RE CLAIMS FOR ADDITIONAL 
COMPENSATION; CONFERENCE RE STATUS 
LK 02/26/92 REVIEW DOCUMENTS; PREPARE DOCUMENT 0.80 220.00 
AND LETTER RE ADDITIONAL 
COMPENSATION FOR NAMED PLAINTIFFS; 
TELEPHONE CONFERENCE WITH ATTORNEY 
08/31/92 Pagell6 
DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billabl 
MLK 05/06/92 REVIEW LETTER FROM MR. DAVID 0.20 55.00 
BENNETT AND DOCUMENTS 
STH 05/07/92 RECEIPT AND REVIEW LETTER FROM MR. 0.40 44.00 
BENNETT RE DISSATISFACTION WITH 
SETTLEMENT; CONFERENCE RE SAME 
JRL 05/07/92 OFFICE CONFERENCE RE STATUS OF 0.30 57.00 
SETTLEMENT 
tfLK 05/11/92 REVIEW DOCUMENTS RE ADDITIONAL 2.10 577.50 
CHANGES IN SETTLEMENT DOCUMENTS; 
CONFERENCE WITH ATTORNEY PETERS RE 
SAME IN SALT LAKE CITY 
STH 05/12/92 RECEIPT AND REVIEW LETTER FROM 
ATTORNEY MURPHY RE REVISIONS TO 
STIPULATION OF SETTLEMENT 
TRL 05/13/92 RECEIPT AND REVIEW LETTER FROM 
ATTORNEY PETERS TO MR. BENNETT; 
OFFICE CONFERENCE RE SAME 
3TH 05/13/92 RECEIPT AND REVIEW LETTER FROM 
ATTORNEY PETERS TO MR. BENNETT; 
CONFERENCE RE SAME 
ILK 05/13/92 REVIEW SETTLEMENT DOCUMENTS; 
CONFERENCE WITH ATTORNEY MURPHY RE 
SAME; LETTER TO ATTORNEYS RE SAME; 
TELEPHONE CONFERENCE WITH ATTORNEY 
PETERS 
TRL 05/14/92 TELEPHONE CALL TO ATTORNEY PETERS 0.20 38.00 
RE LETTER TO MR. DAVID BENNETT 
0.10 11.00 
0.40 76.00 
0.30 33.00 
2.30 632.50 
08/31/92 
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DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billat 
ONTO RBASE 
STH 07/20/92 RECEIPT AND REVIEW COMPLETED CLAIM 4.80 528.00 
FORMS; UPDATE AND ORGANIZE 
SETTLEMENT FILES; TELEPHONE CALL 
FROM ATTORNEY PETERS RE STATUS OF 
SETTLEMEtfPr^pPT-OUTS AND 
PREPARATJKHTOF OBJECTION 
PLEAD.INGS { TELEPHONE CALL TO MR. 
BIRNDORF RE SETTLEMENT AND 
,COMPLETION OF CLAIM FORM; 
S"' TELEPHONE CALL TO MS. SWEET RE 
SAME; TELEPHONE CALL TO MR. 
RATVITCH RE SAME; TELEPHONE CALL 
TO MR. DAMIANI RE SAME; TELEPHONE 
CALL TO MR. MAINE RE SAME; 
TELEPHONE CALL TO MR. RAYMOND 
JOHNSON REQUESTING CLAIM FORMS; 
TELEPHONE CALL TO MR. ROBERT 
JOHNSON RE SAME AND LAWSUIT 
AGAINST GEN-PROBE; RECEIPT AND 
REVIEW LETTER FROM PITTSBURGH 
NATIONAL BANK REQUESTING CLAIM 
FORMS; RECEIPT AND REVIEW LETTER 
FROM WATERHOUSE SECURITIES, INC. 
RE GEN-PROBE BENEFICIAL OWNER 
INFORMATION; RECEIPT AND REVIEW 
LETTER FROM MR. LEOPOLD RE 
SETTLEMENT; PREPARE LETTERS TO 
CLASS MEMBERS WITH CLAIM FORMS; 
CASE MANAGEMENT; CONFERENCE RE 
STATUS OF SETTLEMENT AND 
ADMINISTRATION OF SAME; TELEPHONE 
CALL TO MR. BERENBON RE 
SETTLEMENT; TELEPHONE CALL TO MS. 
CARROLL RE SAME; MEETING RE STATUS 
08/31/92 Pagel7: 
DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: l Active/Billabl 
PL 08/13/92 REVIEW PROOFS OF CLAIM AND 3.80 361.00 
RELEASE; SUMMARIZE DATA FROM CLAIM 
FORMS ON COMPUTER 
MLK 08/13/92 REVIEW LETTER TO ATTORNEY DOYLE; 1.80 495.00 
LENGTHY TELEPHONE CONFERENCE WITH 
ATTORNEY DOYLE RE HYBRITECH; 
REVISE LETTER TO ATTORNEY DOYLE; 
TELEPHONE CONFERENCE WITH ATTORNEY 
LANCE 
PL 08/13/92 RECEIPT, REVIEW AND CATEGORIZE 0.40 38.00 
CLAIM FORMS 
JRL 08/14/92 REVISE MEMORANDUM IN SUPPORT OF 5.70 1083.00 
SETTLEMENT; OFFICE CONFERENCE RE 
SAME; RECEIPT AND REVIEW OBJECTION 
FROM FRANK BENNET AND OPT OUT OF 
DAVID BENNETT; TELEPHONE CALL FROM 
FRANK BENNETT RE HEARING; CLAIM 
ADMINSTRATION; TELEPHONE CALL TO 
ATTORNEY PETERS RE SUPPORTING 
SUPERS 
STH 08/14/92 TELEPHONE CALL FROM MR. PAGE RE 7.80 858.00 
ACCEPTABLE PROOF OF TENDER; 
TELEPHONE CALL FROM MR. OLDFIELD 
RE SAME; TELEPHONE CALL FROM 
ATTORNEY PETERS RE EXCLUSIONS TO 
CLASS AND ELIGIBILITY OF GEN-PROBE 
EMPLOYEES; RECEIPT AND REVIEW 
LETTER FROM MR. FULTZ WITH 
SUPPORTING DOCUMENTATION OF CLAIM; 
TELEPHONE CALL FROM MR. ADLER RE 
SUBMITTING CLAIM FOR PARENTS; 
RECEIPT AND REVIEW LETTER FROM MS. 
08/31/92 
Pagel73 
DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: l Active/Billabi 
A.G. EDWARDS RE SUBMITTING CLAIMS 
ON BEHALF OF BENEFICIAL OWNERS; 
CONFERENCE RE SAME; TELEPHONE CALL 
TO MS. OWEN RE SAME; TELEPHONE 
CALL TO MS. PATTENGILL RE PROOF OF 
TENDER REQUIRED; PREPARE NUMEROUS 
LETTERS TO CLAIMANTS OBJECTING TO 
CLAIMS; TELEPHONE CALL FROM 
ATTORNEY PETERS RE STATUS OF 
SETTLEMENT AND OBJECTIONS TO 
SETTLEMENT; RECEIPT AND REVIEW 
PROOF OF CLAIM FOR MR. FRANK 
BENNETT RECEIVED FROM ATTORNEY 
PETERS; RECEIPT AND REVIEW OF 
ADDITIONAL PROOF OF CLAIM FOR 
CLAIMANT RECEIVED BY ATTORNEY 
PETERS; RECEIPT AND REVIEW LETTER 
FROM MR. FRANK BENNETT OBJECTING 
TO SETTLEMENT; RECEIPT AND REVIEW 
LETTER FROM MR. DAVID BENNETT 
OPTING-OUT OF CLASS AND OBJECTING 
TO SETTLEMENT; RECEIPT AND REVI2SW 
LETTER FROM ATTORNEY PETERS IN 
RESPONSE TO HYBRITECH'S POSSIBLE 
OBJECTION TO SETTLEMENT; RECEIPT 
AND REVIEW LETTER FROM ATTORNEY 
PETERS RE COMMENTS AND APPROVAL OF 
LETTER TO ATTORNEY DOYLE RE 
HYBRITECH'S CLAIM; PREPARE LETTER 
TO ATTORNEY PETERS RE SAME AND TO 
FORWARD LETTERS RE HYBRITECH'S 
POSITION CONCERNING SUBMITTING h 
CLAIM 
PL 08/14/92 REVIEW PROOFS OF CLAIM AND 6.10 579.50 
RELEASE; SUMMARIZE DATA FROM CLAJM , / , / 
08/31/92 
Pagel' 
DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billab 
FORMS ON COMPUTER 
MLK 08/14/92 REVIEW LETTER FROM ATTORNEY PETERS 5.30 1457.50 
RE LETTER TO ATTORNEY DOYLE AND 
CHANGES; TELEPHONE CALL FROM FRANK 
BENNETT RE HEARING; REVIEW UTAH 
PLEADINGS RE MR. DAVID BENNETT AND 
HIS OBJECTION AND OPT-OUT; REVIEW 
DOCUMENTS RE GEN-PROBE INSIDERS; 
REVIEW REVISED DRAFT DECLARATIONS; 
TELEPHONE CONFERENCE WITH ATTORNEY 
SULLIVAN; REVIEW LEGAL ANALYSIS RE 
HY3RITECH; REVIEW MR. FRANK 
BENNETT'S CLAIM AND OBJECTIONS 
PL 08/14/92 RECEIPT, REVIEW AND CATEGORIZE 0.40 38.00 
CLAIM FORMS 
STH 08/16/92 TELEPHONE CALL FROM MRS. FIRPO (AT 0.50 55.00 
HOME) RE SUBMITTING CLAIM AND 
PROOF OF TENDER DOCUMENTATION 
REQUIRED 
STH 08/17/92 TELEPHONE CONFERENCE WITH MRS. AND 8.00 880.00 
MR. FIRPO (AT HOME) RE PROOF OF 
TENDER DOCUMENTATION REQUIRED; 
TELEPHONE CALL FROM MS. GORDON TO 
CONFIRM APPOINTMENT TO REVIEW 
PROOF OF TENDER DOCUMENTATION; 
TELEPHONE CALL FROM DR. BHATT RE 
ELIGIBILITY AS CLASS MEMBER; 
TELEPHONE CALL FROM MR. McKEE OF 
PAINEWEBBER RE SUBMITTING CLAIM 
FOR CLIENT; TELEPHONE CALL FROM 
MR. THOMPSON RE PROOF OF TENDER 
REQUIRED; TELEPHONE CALL FROM MRS. 
08/31/92 Page20 
DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billab] 
ATT 
MLK 
TWB 
JPL 
JRL 
SBD 
LDF 
MAM 
PL 
STH 
MLW 
TOTAL 
HOURS 
589.20 
0.50 
239.80 
470.90 
35.20 
332.40 
6.80 
235.00 
580.40 
4.10 
2494.30 
AMOUNT 
162030.00 
112.50 
41965.00 
89471.00 
5280.00 
36564.00 
748.00 
22325.00 
63844.00 
553.50 
422893.00 
RATE 
275.00 
225.00 
175.00 
190.00 
150.00 
110.00 
110.00 
95.00 
110.00 
135.00 
169.54 
CASE NOTES: File Opened 10/16/90; PKNS 
Conflict Number 22002.13 
Declaration of Michael L. Kirby 
Exhibit C 
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DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 
DRAFT MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF 
CHALLENGE TO EMPLOYEES' CLAIMS ON 
SPREAD PAYMENTS FOR UNEXERCISED 
OPTIONS; ORGANIZE AND EDIT 
DATABASE INFORMATION; FINALIZE 
REPORTS OF CHALLENGED CLAIMANTS RE 
INSIDERS/AFFILIATES, SPREAD 
OPTIONS, CLAIMANTS WHO SOLD IN THE 
OPEN MARKET AND CLAIMANTS 
REQUIRING ADDITIONAL PROOF OF 
TENDER; PREPARE COMPUTER LABELS 
FOR MASS MAILING OF PLEADINGS TO 
CHALLENGED CLAIMANTS; PREPARATION 
OF COPIES OF PLEADINGS, SORTING 
AND ASSIST WITH MASS MAILING RE 
SAME 
Active/Billafr 
TOTAL $422,893.0 
COSTS ADVANCED 
JLM 11/14/90 LEXIS RESEARCH 
JLM 11/15/9 0 HOTEL AND MEALS IN UTAH ON 11-12-90 
JLM 11/15/90 MISCELLANEOUS EXPENSE RE OUTSIDE 
COPIES 
JLM 11/15/90 HOTEL IN UTAH 11-12-90 
JLM 11/15/90 AIR FARE TO AND FROM SALT LAKE 
CITY 11-12-90 ATTORNEY LENDRUM 
168.57 
142.41 
35.00 
142.10 
760.00 
08/31/92 Pagel92 
3AVID D. BENNETT 
le: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billable 
FLM 11/16/90 LUNCH IN UTAH 11-13-90 14.52 
FLM 11/16/90 AIR FARE TO SALT LAKE CITY ON 718.00 
10-17-90 ATTORNEY KIRBY 
rLM 11/16/90 AIR FARE TO SALT LAKE CITY ON 760.00 
11-12-90 FOR ATTORNEY KIRBY 
TLM 11/16/90 TAXI AND PARKING 11/12/90 23.00 
rLM 11/27/90 AIR FARE RE MEETING WITH 760.00 
CO-COUNSEL IN SALT LAKE CITY 
11-12, 13-90 FOR MS. FEROVICK 
'LM 11/28/90 LEXIS RESEARCH 128.29 
'LM 11/28/90 LEXIS RESEARCH 239.34 
LM 11/29/90 PARKING AT AIRPORT 11-12/13-90 40.00 
LM 11/29/90 MEALS IN UTAH 11-12/13-90 144.24 
LM 12/27/90 KNOX ATTORNEY SERVICE RE DELIVERY 10.00 
TO ATTORNEY MONAHAN 12-19- 90 
LM 12/27/90 KNOX ATTORNEY SERVICE RE DELIVERY 10.00 
TO ATTORNEY WERNER 12-19-90 
LM 01/07/91 PARKING 1/4/91 15.00 
LM 01/18/91 AIR FARE FROM SAN DIEGO TO SALT 705.00 
LAKE CITY ROUNDTRIP 1-15-91 
ATTORNEY KIRBY 
LM 01/22/91 AIR FARE CHANGE FOR ATTORNEYS 207.00 
KIRBY, LENDRUM AND MS. FEROVICK 
08/31/92 Pagel93 
DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billabl« 
TLM 01/22/91 HOTEL FOR ATTORNEYS KIRBY, LENDRUM 409.40 
AND MS. FEROVICK IN SALT LAKE CITY 
1-15-91 
TLM 01/22/91 HOTEL FOR ATTORNEYS KIRBY, LENDRUM 361.21 
AND MS. FEROVICK IN SALT LAKE CITY 
1-15/1-16-91 
TLM 01/23/91 PARKING EXPENSES 1-17-91 48.00 
TLM 01/23/91 AIR FARE ROUNDTRIP FROM SAN DIEGO 705.00 
TO SALT LAKE CITY 1/15-1/16/91 
ATTORNEY LENDRUM 
J"LM 01/23/91 KNOX ATTORNEY SERVICE RE FILINF IN 10.00 
DISTRICT COURT 1-16-91 
ILM 01/24/91 KNOX ATTORNEY SERVICE RE PICK UP 10.00 
ON 1-9-91 
ILM 01/24/91 KNOX ATTORNEY SERVICE RE DELIVERY 10.00 
TO DAVID MONAHAN 1-9-91 
JIM 01/25/91 AIR FARE TO AND FROM SALT LAKE CITY 760.00 
rLM 01/28/91 KNOX ATTORNEY SERVICE RE DELIVERY 10.00 
TO MR. SULLIVAN ON 1-17-91 
FLM 01/28/91 KNOX ATTORNEY SERVICE RE DELIVERY 10.00 
TO MR. MONAHAM ON 1-17-91 
FLM 01/29/91 AIR FARE TO AND FROM SALT LAKE 705.00 
CITY 1/15-1/16/90 -FEROVICK 
fLM 02/07/91 MISC. TRAVEL EXPENSES IN SALT LAKE 102.00 
08/31/92 Pagel97 
DAVID D. BENNETT 
le: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billable 
7/15/91 
07/22/91 FEE FOR UCSD LIBRARY - PARALEGAL 20.00 
AND EXPERT 
07/22/91 EXPENSES RE MEETING WITH ATTORNEY 23.44 
BURTON AND MS. UPDIKE ON 7/22/91 
07/23/91 FEDERAL EXPRESS RE DOCUMENTS SENT 13.00 
6/20/91 
07/23/91 KNOX ATTORNEY SERVICE RE COPIES OF 289.19 
DOCUMENTS FOR BROBECK, PHLEGER 
7/18/91 
07/24/91 WITNESS FEES TO T. KNOX BELL 30.00 
07/26/91 AIR FARE TO SALT LAKE CITY 7/29 620.00 
ATTORNEY LANCE 
07/30/91 KNOX ATTORNEY SERVICE RE SERVICE 30.75 
OF SUBPENA ON T. KNOX BELL 7-24-91 
07/30/91 KNOX ATTORNEY SERVICE RE FILING 15.00 
AND RETURN OF DEPOSITION SUBPENA 
7-24-91 
07/31/91 MILEAGE TO UCSD LIBRARY 
08/02/91 MISC. TRAVEL EXPENSES RE CAB FARE 
AND MEALS 7/29-31/91 ATTORNEY LANCE 
08/02/91 MISC. TRAVEL EXPENSES RE HOTEL 
7/29-31/91 
08/13/91 FEE FOR NAME SEARCH OF GENTA, INC. 35.50 
6. 
6 7 . 
220. 
.24 
.68 
.00 
08/31/92 Page19$ 
DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billablc 
7-29-91 
08/14/91 KNOX ATTORNEY SERVICE RE FOR 15.00 
NOTICE OF DEPOSITION AND 
DEPOSITION SUBPENA ISSUED 8-12-91 
08/16/91 MISC. TRAVEL EXPENSES RE RENTAL 189.55 
CAR FOR DEPOSITION IN UTAH 7-31-91 
08/23/91 POSTAGE FOR SENDING BOX OF 11.85 
DOCUMENTS TO JONES, WALDO 8-23-91 
08/23/91 AIR FARE TO AND FROM NEW YORK 1084.00 
8-25-91 ATTORNEY LANCE 
08/23/91 WITNESS FEES TO C.W. GROUP, INC. 40.00 
08/23/91 FEE TO UNITED STATES DISTRICT 20.00 
COURT FOR ISSUANCE OF SUBPENA 
08/23/91 WITNESS FEES TO KLEINER PERKINS 40.00 
CAUFIELD & BYERS V 
08/23/91 WITNESS FEES TO KLEINER PERKINS 40.00 
CAUFIELD & BYERS III 
08/26/91 FEE FOR SERVICE OF ISSUANCE AND 50.00 
SUBPENA 
08/27/91 KNOX ATTORNEY SERVICE RE SERVICE 96.60 
OF DEPOSITION SUBPENA ON SPARKS 
8-14-91 
08/28/91 FEDERAL EXPRESS TO ATTORNEY 9.00 
BENNETT 8-8-91 
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DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billabl* 
08/28/91 FEE FOR DELIVERY OF 3 BOXES TO 25.55 
JONES, WALDO 8-29-91 
08/29/91 MISC. TRAVEL EXPENSES RE DOCUMENT 234.12 
PRODUCTIONS AND DEPOSITION IN NEW 
YORK AND DENVER 8/25-26/91 
08/29/91 HOTEL RE DOCUMENT PRODUCTION IN 640.71 
NEW YORK 8/25-27/91 
08/29/91 HOTEL RE DEPOSITION IN DENVER 128.63 
8/27-28/91 
09/05/91 AIR FARE TO NEW YORK FOR DOCUMENT 1173.00 
PRODUCTION AND DENVER FOR 
DEPOSITION 8/25-28/91 
09/05/91 MISC. TRAVEL EXPENSES RE RENTAL 67.22 
CAR FOR DEPOSITION IN DENVER 
8/27-28/91 
09/10/91 KNOX ATTORNEY SERVICE RE FEES 21.00 
ADVANCED FOR FILING OF SUBPENA 
8-26-91 
09/10/91 KNOX ATTORNEY SERVICE RE FILING OF 10.00 
SUBPENA 8-26-91 
09/12/91 MISC. TRAVEL EXPENSES FOR HOTEL IN 127.03 
SALT LAKE CITY 1-15-91 ATTORNEY 
KIRBY 
09/12/91 MISC. TRAVEL EXPENSES RE CAR 145.9 7 
RENTAL 8/25-27/91 IN SALT LAKE CITY 
09/12/91 TAXIS AND AIRPORT PARKING 61.00 
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DAVID D. BENNETT 
Re: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billabl* 
09/16/91 DEPOSITION TRANSCRIPT OF KOHNE, 1135.80 
CERTIFICAITON, ETC. 
09/16/91 DEPOSITION TRANSCRIPT OF T. KNOX 681.65 
BELL 8-13-91 
09/16/91 KNOX ATTORNEY SERVICE RE DOCUMENT 2422.76 
PRODUCTION AT BROBECK, PHLEGER 
8-22-91 
09/16/91 MISC. TRAVEL EXPENSES RE AIRFARE, 620.00 
HOTEL AND RENTAL CAR IN SALT LAKE 
CITY AND SAN FRANCISCO 
09/16/91 KNOX ATTORNEY SERVICE RE SUBPENA 233.10 
ISSUED IN DISTRICT COURT AND 
SERVICE OF SAME ON BROBECK, 
PHLEGER 8-29-91 
09/16/91 KNOX ATTORNEY SERVICE RE SUBPENA 54.60 
ISSUED IN DISTRICT COURT AND 
SERVICE OF SAME ON BROBECK, 
PHLEGER 8-29-91 
09/27/91 FEE FOR DOCUMENTS TO BE SENT RE 17.60 
DOCUMENTS PRODUCED BY WEBSTER 
SHEFFIELD 
10/02/91 COPIES OF WEBSTER & SHEFFIELD 1266.48 
DOCUMENTS 
10/02/91 FEDERAL EXPRESS PACKAGE TO JAMES 11.00 
PETERS IN SALT LAKE 9-16-91 
10/03/91 FEDERAL EXPRESS PACKAGE TO SANDY 11.00 
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111. 
1 1 . 
1956. 
5 4 . 
. 63 
.00 
.05 
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)AVID D. BENNETT 
Le: Bennett, et al. v. Bologna, et al. Case #: 1 Active/Billable 
12/13/91 LEXIS RESEARCH 11-27-91 
12/16/91 FEDERAL EXPRESS DELIVERY TO JAMES 
PETERS AT JONES, WALDO ON 11/18/91 
12/17/91 FEE EXHIBITS FOR COURT HEARING 
12/18/91 LUNCH FOR PLAINTIFFS RE SETTLEMENT 
CONFERENCE 
12/31/91 KNOX ATTORNEY SERVICE RE MESSENGER 10.00 
FEES RE DELIVERY TO ATTORNEY 
SULLIVAN 11/27/91 
12/31/91 FEDERAL EXPRESS RE OVERNIGHT MAIL 17.50 
TO ATTORNEY FOURNIER 11/29/91 
01/02/92 FEE TRANSCRIPT OF HEARING ON 84.00 
12/20/91 
02/12/92 KNOX ATTORNEY SERVICE RE DELIVERY 10.00 
TO ATTORNEY MURPHY ON 2/6/92 
02/12/92 KNOX ATTORNEY SERVICE RE DELIVERY 10.00 
TO ATTORNEY SULLIVAN ON 2/6/92 
02/26/92 AIR FARE TO SALT LAKE CITY FOR 603.00 
MEETING ON 2/14/92 
02/26/92 AIRPORT PARKING; SALT LAKE CAR 15.00 
PARKING 2/14/92 
02/26/92 RENTAL CAR IN SALT LAKE CITY ON 108.96 
2/13-2/14/92 
!<^Z<7 
)AVID D. BENNETT 
Le: Bennett, et al. v. Bologna, et al. Case #: 1 
DOCUMENTS 
I 06/30/92 KNOX ATTORNEY SERVICE RE DELIVERY 
TO JOHN BOWE, ANDERSONMAILING 
SERVICEON 6/4/92 
I 06/30/92 KNOX ATTORNEY SERVICE RE DELIVERY 
TO JOHN BOWE, ANDERSON MAILING 
SERVICE 6/12/92 
I 07/01/92 KNOX ATTORNEY SERVICE RE DELIVERY 
TO 401 B STREET ON 6/2/92 
i 07/30/92 KNOX ATTORNEY SERVICE RE PICK UP 
OF EXCESS PRINTED DOCUMENTS FROM 
ANDERSON MAILING 6-15-92 
08/31/92 FEE FOR TRANSCRIPT OF BENNETT 
HEARING 
08/31/92 LONG DISTANCE 
08/31/92 TOTAL POSTAGE 
08/31/92 TOTAL FACSIMILE CHARGES 
08/31/92 TOTAL XEROX CHARGES 
Active/Billable 
2 0 . 7 5 
2 0 . 7 5 
1 0 . 0 0 
3 8 . 2 5 
30 .75 
4 9 9 . 5 6 
221.96 
1024.00 
6615.60 
TOTAL 
TOTAL CURRENT CHARGES 
AMOUNT DUE 
$44,701.8"/ 
$467,594.8': 
$467,594.8'( 
,£> 
